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Avams, C. J. 

1. This case is before us upon a second appeal. The first opin- 
ion is reported in 61 Iowa, 577. The question raised in that case 
was as to whether the court erred in excluding evidence offered by 
the defendant of a mortgage upon the property, placed upon it by 
the plaintiff's assignors, and remaining until after the loss. This 
court held that the evidence should have been admitted. The 
ruling was based upon the fact that the policy provided that “if 
the title of the property is * * * incumbered, * * * this policy 
shall be void;” and it was held that a mortgage would be an incum- 
brance of the title, and would, according to the terms of the 
policy, render it void. Upon the second trial the evidence was 
admitted, and showed conclusively that there was a mortgage upon 
the property, placed upon it by the plaintiff’s assignors, and remain- 
ing until after the less. The plantiff contends, however, that the 
policy is not void. He calls our attention to the fact that the 
plaintiff holds the policy by assignment with the assent of the com- 
pany, and that the mortgage was not executed by himself, but bis 
assignors. His position is that he should not be affected by their 
act,’ because when the policy was assigned a new contract arose, and 
nothing has since occurred to avoid the policy. + 

The fact of the assignment with the assent of the company 
appeared upon the former trial. If it should have the effect which 
the plaintiff contends it should have, then the court, upon the former 
trial, was correct in excluding the evidence of the mortgage, because 
it was immaterial whether the plaintiff’s assignors had executed a 
mortgage or not. Evidence which we held was wrenzly excluded 
we are now asked to virtually hold was rightly excluded, and we are 
asked to hold this, not by reason of any new fact which is put into 
the case, but by reason of a new legal position taken by the plaintiff's 
counsel. We are asked now to virtually hold that the evidence 
was rightly excluded, in contravention of our former ruling, 
because the plaintiff's counsel have devised a better argument for 
excluding it. 

It is true, upon the last trial the evidence was admitted, but the 
court, in rendering judgment for the plaintiff, refused to give effect 
to it, and might as well have excluded it. It is well settled that the 
rulings of a court of final appellate jurisdiction in a given case be- 
comes the law-of the case in all future trials. The defenlant con- 
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tends that that rule should be applied here, though the precise 
reason now urged: for excluding the evidence, or what is the same 
thing, for refusing to give effect to it, was not urged before. 

The question presented is not entirely free from difficulty. Possi- 
bly, if it were necessary to rule upon it, we might feel constrained to 
sustain the defendant; but we have to say that it appears to us that 
the additional reason now urged by the plaintiff for regarding the 
evidence of the mortgage as immaterial is as unsound as the one 
before urged. The plaintiffs position is that notwithstanding the 
provision of the policy that it shall be void if there is an incumbrance 
upon the property, it shall not be void in the hands of an assignee 
if the company assents to the assignment. This position is based 
upon the idea that at the time of the assignment a new contract 
arose. It may be conceded that, in a certain sense, a new contract 
arose. It could not be otherwise where a new party is introduced. 
But that is not a material consideration. What we have to deter- 
mine is, what was the new contract? and whether, under such 
contract, the plaintiff is entitled to recover. 

When the plaintiff took an assignment of the policy, all its terms 
and conditions were imported into the new contract, and it became 
one of the conditions of the new contract that “if the title of the 
property is * * * incumbered * * * this policy shall be void.” 
The plaintiff, as assignee of the policy, became a party to such con- 
dition just as essentially as his assignors did when the policy was 
first issued. The condition pertained to the character of the risk as 
it then was or should be thereafter. The parties originally insured 
virtually agreed that if there was, at the time the policy was issued, 
or should be thereafter, an incumbrance upon the property, they 
should not, in case of loss, be entitled to recover. This was the con- 
struction placed upon the condition at the former hearing, and it is 
undoubtedly correct. When the plaintiff, as assignee of the policy, 
became a party to the condition, he virtually agreed that if there 
was then, or should thereafter be, an incumbrance upon the prop- 
erty, he should not, in case of loss, be entitled to recover. We 
do not say that the mere act of the parties originally insured in cast- 
ing an incumbrance upon the property vitiated it in the hands of the 
assignee. He did not agree that his assignors had not incumbered 
the property. His agreement was that it was not then incumbered, 
and should not be during the remaining life of the policy. If the 
policy had not been assigned, and the action had been brought by 
the parties originally insured, their mere act in casting an incum- 
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brance upon the property would undoubtedly have constituted a 
good defense. But as against the assignee the defense is not based 
solely upon that. The gist of the defense is that the incumbrance 
was allowed to remain, and affect the risk, under the new contract. 
If it had been removed before or at the time of the commencement 
of the new contract, the case would undoubtedly have been different. 
The assignee could not be regarded as agreeing as to what the risk 
had been theretofore, but as to what it was then, and should be from 
that time forward. The company had been paid for carrying a risk 
upon unincumbered property. The premium, we may presume, had 
been graduated accordingly. The same rate continued. From the 
commencement of the new contract the company was bound to carry 
that risk, and only that. 

The plaintiff relies upon Ellis vs. Council Bluffs Ins. Co., 64 Iowa, 
510. It was held in that case that where a new contract arises by 
reason of the assignment of a policy of insurance, the assignee is 
not affected by the acts of the assignor. While we see no reason to 
change our view as expressed in that case, the doctrine should not 
be understood as having the scope for which the plaintiff contends. 
In that case the defendant set up a fraudulent statement as made by 
the insured at the time he made his application for the insurance. 
Now, as a new contra2t arose, which new contract was not obtained 
by fraud, it was thought that it should not be held to be void. The 
assignee was not only not guilty of any fraud, but could not be pre- 
sumed to have knowledge of the assignor’s fraud, nor to be in fault 
for want of knowledge of it. Besides, in that case, there was noth- 
ing tending to show that the risk at the time of the assignment was 
greater than the company undertook to carry. The fraud set up 
was that there was a false statement in respect to the property being 
free from incumbrance. But there was nothing tending}o show 
that at the time of the assignment, at which time the new contract 
arose, the property was not free from incumbrance. The case is not 
different in principle from one where there is a promissory warranty 
against a specified use. A breach of the warranty arising from a 
prohibited use which had been discontinued before assignment, and 
not longer affecting the risk, should not be held to vitiate the policy 
in the hands of the assignee, under the new contract. It is true, the 
terms of the policy, including the promissory warranty against the 
specified use, should be regarded as forming a part of the new con- 
tract; but, then, the promissory warranty, after the new contract 
arises, is merely that of the assignee, and if he is not guilty of a 
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breach of it, the new contract is not forfeited. So, too, there is 
another class of cases where the act complained of is the act of the 
assignor, done after the assignment. Of this class is Foster vs. 
Equitable Mut. Fire Ins. Co., 2 Gray, 216. The assignor’s act, done 
after the new contract arose, could not be deemed a breach of the 
new contract, for reasons too obvious to require any discussion. 

In the case at bar what is complained of is a subsisting incum- 
brance, and that was provided against as much by the new contract 
as by the old. The assignee became a party to the stipulation or 
condition that there should be no incumbrance upon the property. 
The breach, then, which forfeits the contract is his breach. If the 
incumbrance had been removed before assignment, so that there 
was nothing to complain of except the act of the assignor, which had 
spent its force and had become inoperative as affecting the risk 
under the new contract, the case would have fallen under the rule 
as recognized in Ellis vs. Council Bluffs Ins. Co., above cited. 

The plaintiff has much to say about a wiiver. He contends that 
the company, by ccnsenting to the assignment, should be held to 
have waived, not only the forfeiture caused by the act of the assignor 
in placing the incumbrance upon the property, but should be held 
to have waived the incumbrance itself as a subsisting incumbrance, 
which, more properly stated, would be a waiver of one of the pro- 
visions of the new contract. It is not necessary to set out all the 
objections which might be urged to this position. If the provision 
against a subsisting incumbrance was waived, then all similar pro- 
visions were waived. It may he conceded that if the company 
received any new consideration with knowledge of a forfeiture, that 
would be a waiver of the forfeiture. No insurance company should 
take the money of the insured if at the same time it intends to 
repudiate the policy. It is a familiar doctrine that the receipt of a 
premium after knowledge of forfeiture is a waiver of the forfeiture. 
But there is no pretense that the company had knowledge of the 
incumbrance. The most that is claimed is that when the company 
was applied to for its consent to the assignment the company should 
have ascertained whether there was an incumbrance or not before 
consenting to the assignment. But, in our opinion, there is no 
warrant for holding such rule, and it would unquestionably work 
great mischief if we should hold it. The defendant probably does 
business in every county in Iowa. It is not practicable for it to 
ascertain what incumbrances exist upon all insured property, 
recorded and unrecorded. 
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The plaintiff endeavors to base an argument upon the alleged fact 
that the company received a consideration for its consent; but the 
fact is otherwise. It is said that by reason of the consent the com- 
pany was allowed to retain the unearned premium; but the unearned 
premium had already been forfeited. 

The plaintiff has something to say about the fraud of the defend- 
ant in making this defense, but he knows very well that he is seek- 
ing to impose upon the defendant a liability for a risk greater than 
it ever consciously assumed, and greater than it was ever paid for. 


We think that the judgment must be reversed. 


Becx, J. (dissenting). In my opinion, the defendant in this case 
cannot set up as a defense to the action brought by the assignee 
of the policy the fact that the property insured was incumbered by 
mortgage executed by the assignor of the policy,—the party origis 
nally insured. I base my conclusion upon these grounds :— 


1. It isa rule, supported by authority, that the assignment of a 
policy creates between the underwriter and assignee a new contract, 
which is not affected prejudicially by acts of the party to whom the 
policy was issued Under this rule, acts of such party do not forfeit 
the conditions of the policy in the hands of an assignee when such 
acts would have that effect had the policy not been assigned. Ellis 
vs. Council Bluffs Ins. Co., 64 Iowa, 507; Foster vs. Insurance Co., 
2 Gray, 216; City Fire Insurance Co. vs. Mark, 45 fl., 482. Counsel 
for defendant cite, in opposition to the rule, Ellis vs. State Ins. Co., 
61 Iowa, 577. They insist that because the opinion in that case 
shows that the policy was assigned, and yet holds that evidence of 
an incumbrance put upon the property by the assignor, the original 
assured, was erroneously excluded, the decision is in conflict with 
the rule. But this point was not in the case, and the rule was not 
brought in question or referred to in the opinion. It seems the 
evidence was objected to only upon the ground that the conditions 
of the policy provided against the transfer or change of the title of 
the property, and that the mortgage sought to be introduced in 
. evidence did not incumber the title, but was nothing more than a 
lien upon the property. The rule under consideration is not ques- 
tioned or referred to in the opinion. The decision cannot be cited 
as in conflict with it. 

The rule is supported by the following cogent reasons: The 
assignee being ignorant of the existence of the ground for forfeit- 
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ure, perpetrated no fraud upon the underwriter, and practiced no 
deceit or concealment. He sought indemnity against loss by fire, 
which it is the business of the insurance company to give. He 
could have caused the policy to be canceled, and a new one to be 
issued, the return premium being paid by the company. In order 
to avoid labor and inconvenience to the company, this course was 
not pursued, but the policy was assigned, from which the assignee 
expected to obtain the indemnity sought. He was ignorant of any 
ground upen which the policy could be invalidated. It may be 
that the underwriter was also ignorant; but he had it in his power 
to discover the existence of anything which would defeat the 
policy. Without pursuing a course of inquiry which would have 
resulted in disclosing the ground of invalidity of the policy, he 
treated it as valid, and by his action induced the assignee to rely 
upon it as indemnity. But it may be said that the assignee, as 
well as the underwriter, could have made the inquiry as to the 
validity of the policy. That is true, but there is no reason why he 
should have pursued such inquiries after finding that the under- 
writer treated the policy as valid. 

It must be remembered that an assignment is not valid except 
the assent thereto of the company issuing the policy is given 
through its agent or otherwise. When such assent is given, the pol- 
icy becomes a contract with the assignee. He is authorized to 
believe that the insurance company in thus entering into a contract 
with him by virtue of the assignment binds itself to afford the 
indemnity he seeks. It cannot, therefore, set up as a defense to the 
policy any cause of invalidity existing before the assignment, in the 
absence of fraud, deceit, or concealment on the part of the assignee. 


2. It becomes necessary to inquire whether the fact that neither 
he defendant nor its agent had knowledge of the incumbrance 
existing at the time of the assignment of the policy takes the case 
from the operation of this rule. It may be remarked, preliminary 
to the consideration of this question, that as the plaintiff, the 
assignee of the policy, had no knowledge of the incumbrance, the 
case would not be withdrawn from the rule on the ground of fraud 
on the part of plaintiff, if it otherwise is applicable to the case. The 
rule recognizes the assignment of a policy as creating a new con- 
tract. By this is meant that a new contract of insurance arises upon 
the execution of the assignment. The company contracts with a new 
party. The underwriter is the same in the new and in the old con- 
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tract, but the insured in the two contracts is not the same. The 
subject of the insurance—the property covered by the policy—is the 
same in both contracts; and it is very plain that the terms of the two 
contracts are the same, being expressed in each case by the policy. 
We think upon these points there can be no doubt. 

It cannot be doubted that a violation of the conditions of the pol- 
icy which would render it void in the hands of the party originally 
insured would not defeat the new contract—the new policy, for it 
may be so called—which arises upon the assignment of the instru- 
ment. The assignment creates a new contract. It would be absurd 
to say that such new contract is rendered void by an act done before 
it was made. If that were so, it would never exist as a contract; 
the instant the assignment would be made the new contract would 
be destroyed. It would be still-born; indeed, it would never have 
an embryo existence. But the law contemplates that the company, 
by assentinz to the assignment, revives the policy which has been 
avoided by prior acts; or, more properly, it enters into a new 
contract, which is expressed by the language of the old and void 
policy. The old contract being void, passed away; the new one 
is called into existence, and clothed with the drapery of words 
formed for the old one. In plainer language, the parties, in enter- 
ing into the new contract, adopted the language of the old. 
Strictly, there was no waiver of forfeiture of the policy by the 
assignment. It may be regarded as void, as between the original 
parties. As between the company and assignee, it was used to 
express the new contract. 

I will now proceed to apply these doctrines to the facts of the 
case before me. The incumbrance fell upon the property after 
the policy was orignally executed. Under the conditon of the 
instrument it became void. That condition is in this language: 
“Tf the title of the property is transferred, incumbered, or changed,” 
the policy shall be void. Under this condition, the policy, when 
the incumbrance was put upon the property, became void. It 
will be observed that this condition is not against prior or exist- 
ing incumbrances. It is against future incumbrances. The new 
contract of insurance between the company and the assignee would 
not be avoided by an existing incumbrance. Only an incumbrance 
that should fall on the property after the assignment creating the 
new contract would have such effect. It therefore clearly appears 
that the ccntract of insurance existing between defendant and the 
plaintiff is not affected by the incumbrance. 
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3. It does not appear from the record that the application for 
insurance by the assignor of the policy contained any representation 
as to non-existence of incumbrances. We need not, therefore, 
inquire what effect such representations would have upon the con- 
tract with the assignee. It would seem, however, that if there were 
such representations by the assignor, they could not affect the new 
contract of insurance with the assignee for at least two reasons: 
(1) The representations, if made, were true, for the incumbrance fell 
on the property after the policy was originally executed; (2) the 
assignee, in entering into the new contract, made no representations 
of the non-existence of incumbrances. The covenant against exist- 
ing incumbrances was not violated by the assignor, and was not 
entered into by the assignee. If there was, in fact, such a covenant 
in the application, it does not affect the policy in the hands of the 
assignee. 

The foregoing considerations leads me to the conclusion that the 
judgment of the circuit court ought to be affirmed. 


Reep, J., concurs in this dissent, 
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SUPREME COURT OF IOWA. 


Appeal from Van Buren District Court. 
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Where false statements regarding the value and exposures of the risk were 
written in the application by the agent without the knowledge of the in- 
sured, the latter will not be held responsible. 

An overestimate of the loss, unless proved to be fraudulent, is not a violation 
of a poticy provision against a fraudulent claim for more than is due. 

The receipt of the premium and issue of policy after knowledge by the com- 
pany of breach of warranty is a waiver of such breach. 

Where the company defends on the ground of arson, evidence of previous bad 
character of the claimant as to honesty is inadmissible. 


Puiturrs & Day, for the Hawkeye Ins. Co. 
Stoan, Work & Brown, for Stone. 


Reep, J. 

The property covered by the insurance was a stock of general 
merchandise contained in a frame building situated in Mount Ster- 
ling, Van Buren County. During the life of the policy the building, 
and the greater portion of the goods contained in it, were destroyed 
by fire. The policy was issued on an application taken by a solicit- 
ing agent of defendant, a copy of which was indorsed on the policy. 
One of the provisions of the application is as follows: “The appli- 
cant agrees that each of the foregoing answers, statements, and val- 
uations are true, and a warranty on his part; and that the accepting 





* Decision rendered, April 23, 1886. 





1886. ] Stone vs. Hawkeye Ins. Co. 491 


of this risk, and the issuing of a policy of insurance thereon, by the 
company, is to be based solely upon this application.” It was stated 
in the application that the building in which the goods were situ- 
ated was insured for $800; also that the average value of the stock 
carried by plaintiff was $4,500, and that the last account of stock 
was taken in July, 1882 (some eighteen months before the applica- 
tion was made), and that the stock invoiced at that time at $4,500. 
Defendant alleges that each of these statements was false, and was 
willfully and fraudulently made, and by reason thereof the policy 
never went into force and effect. It was also stated in the applica- 
tion that all of the exposures within one hundred feet of the build- 
ing containing the goods were correctly shown on a plat which 
accompanied the application; and it is alleged by defendant that 
this representation was false, and that there was a number of expos- 
ures within one hundred feet of said building, which were not 
shown upon the plat. 

The policy contains the following provision: “And if there ap- 
pears any fraud, or attempt to defraud, or false oath or declaration, 
or claim for an amount more than is actually due or legally entitled 
to, or that the fire shall have happened by the procurement, willful 
act, means, or connivance of the insured or claimants, he, she, or 
they shall be excluded from all benefit under this policy, and the 
company released absolutely from all liability thereunder.” In his 
proofs of loss plaintiff represents that the goods in the building at 
the time of the loss were, according to his belief, of the value of 
$4,000, and that all except $227.94 worth was destroyed. Defendant 
alleges that this representation was false, and was made with a fraud- 
ulent intent, and that the goods destroyed were of much less value 
than represented in said proofs, and that plaintiff made claim for an 
amount largely in excess of the amount actually due under the pol- 
icy. It is also charged that the fire which destroyed the insured 
property occurred by the willful act, procurement, or connivance of 
plaintiff. 

It is alleged in the petition that the survey and measurements set 
out in the plat which accompanied the application were made by 
the agent, also that he made said plat, and had full knowledge, 
from a personal examination of the premises at the time he took the 
application, of the condition of the property; also that he received 
the premium with this knowledge, and transmitted it to the com- 
pany, and that it received and retained the same, and accepted the 
application, and issued the policy thereon; and plaintiff claims that 
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defendant is estopped by these facts from now asserting that the 
exposures within one hundred feet of said building were different 
from what is shown by said plat. He also alleges that the agent 
filled out the application, and that, when plaintiff was asked by him 
whether the building was insured, he answered that he did not 
have positive information on the subject, but stated that he thought 
it was insured for $800, and that he had no knowledge, when he 
signed the application, or when he received the policy, that the 
agent had not written his answer to said question as he gave it. 

In addition to their general verdict, the jury found specially that 
the building was not insured when the application was signed; also 
that plaintiff was not prevented by any fraud or deceit from ascer- 
taining the contents of the application when he signed it. They 
also found that the value of the goods destroyed was but $2,091.99, 
and that plaintiff represcnted in his proofs of loss that the value of 
the goods destroyed by the fire was $1,680.07 greater than their 
value actually was. On these special findings defendant moved for 
judgment in its favor notwithstanding the general verdict, and the 
overruling of this motion is assigned as error. 


1. The district court instructed the jury, in effect, that plaintiff's 
right of recovery on the policy would not be defeated by the false 
statement in the application as to the insurance on the building, if 
that statement was written in the application by defendant's solicit- 
ing agent without plaintiff's knowledge, aud plaintiff had made 
truthful answers to such questions as were asked him by the agent 
concerning the insurance on said building; and it is conceded that 
the evidence justified the jury in finding that the statement was 
written in the application by the agent without plaintiff's knowledge, 
and that the latter answered truthfully that he thought the building 
was insured for $800, but that he had no positive information on the 
subject. We are of the opinion that the instruction is correct, and 
that the plaintiffs right to recover on the policy is not defeated by 
the special finding that the building was not insured. The agent, 
in whatever he did about the preparation of the application, acted 
for his principal, the insurance company. He was empowered by it 
to prepare such applications for persons desiring insurance, and to 
forward the same to it. He wrote the application in question in the 
performance of the duties of his agency; and if the company was 
deceived or misled by the statement in the application that the 
building was insured, this was in consequence of the negligent or 
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wrongful manner in which he performed the duties of his employ- 
ment, and it is consistent with justice, as well as the settled princi- 
ples of the law, that the consequence of his wrong should be 
visited upon his principal rather than upon plaintiff, who was guilty 
of no bad faith in the transaction: Wood, Ins., § 384; Malleable 
Iron Works vs. Insurance Co., 25 Conn., 465. It makes no differ- 
ence, we think, that plaintiff agreed that the representations in the 
application should be regarded as warranties by him. He con- 
sented to that agreement in the belief that the agent had written 
down in the application the very statement he had made. As the 
agent was empowered by the company to take the statement, and 
acted under that authority when he wrote it, plaintiff was not 
charged with the duty of seeing to it that it was correctly taken. 
He had the right to assume that this was done. It would be man- 
ifestly unjust to hold that he was bound absolutely by a statement 
which was wrongfully interpolated into the application by defend- 
ant, and which he did not know was there when he consented to the 
agreement. 


2. We are also of the opinion that plaintiff's right of recovery is 
not necessarily defeated by the special finding that in making his 
proofs of loss he overestimated the value of the goods destroyed. 
The provision of the policy is that “if there appears any fraud, or 
attempt to defraud, or false oath or declaration or claim for an 
amount more than is legally due, * * * the claimants shall be 
excluded from all benefit under this policy, and the company re- 
leased absolutely from all liability thereunder.” Under this provi- 
sion the company would be released from liability by any 
overestimate of the loss made by the insured, with intent to defraud. 
But an overestimate which was made honestly and in good faith, 
clearly would not have the effect to exclude the claimant from all 
benefits under the policy. The special findings established that 
plaintiff made an overestimate of his loss, but it was not found spe- 
cially by the jury that this was done with fraudulent intent. 
Whether it was done with such intent was a question of fact which 
was properly submitted to the jury, and by their general verdict it 
was determined adversely to defendant. The overestimate, it is 
true, appears to have been quite large, but it may have been hon- 
estly made, and, if so, it will not defeat plaintiff's right to recover 
for the loss actuaily sustained. The court cannot say, as matter of 
law, that it was not so made: Wood, Ins., § 429. As the facts spe- 
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cially found by the jury do not, either alone or when taken in con- 
nection with those admitted in the pleadings, defeat plaintiff's right 
to recover, the motion for judgment notwithstanding the general 
verdict was rightly overruled. 


3. The district court instructed the jury that if the defendant 
hal knowledge, when it received the premium and issued the policy, 
of the facts constituting the breaches of the warranties by plaintiff, 
it would be regarded as having waived said warranties, and that if 
the agent who took plaintiff's application for the insurance was au- 
thorized to receive and forward applications, and to deliver policies, 
and collect and transmit premiums, the company was bound by 
whatever knowledge he possessed when the application was taken; 
and if he made a survey of the premises when he took the applica- 
tion, and measured the distance between the building and the adja- 
cent exposures, and had full knowledge of the situation of the 
property and the surroundings, defendant was bound by this knowl- 
edge, and would be held to have waived any mistakes of inaccura- 
cies in the measurements or in the recitals of the plat which 
accompanied the application. The giving of these instructions is 
assigned as error. The instructions, however, are in accord with 
the holding of this court in Jordan vs. State Ins. Co., 64 Iowa, 216; 
s. c., 19 N. W. Rep., 917; Boetcher vs. Hawkeye Ins. Co., 47 Lowa, 
253; Miller vs. Mutual Ben. Ins. Co., 31 Iowa, 216; Williams vs. 
Niagara Ins. Co., 50 Iowa, 568; Eggleston vs. Council Bluffs Ins. 
Co., 27 N. W. Rep., 652. : 

4. The court gave the following instruction: “Evidence of the 
good character of the plaintiff for honesty has been introduced to 
you. You should consider all of the evidence on this question, and 
then say what the truth is. If you find the plaintiff had before the 
fire a good character for honesty, then you should consider said fact 
in connection with the other testimony bearing upon the question as 
to whether the plaintiff set fire to said building. So, if you find 
that his character for honesty was not good at said time, then you 
should consider such fact in connection with the other testimony 
upon that point.” The evidence is not set out in the abstract; but 
it is conceded that the recital in the instruction, that evidence of 
plaintiff's former good character for honesty was admitted on the 
trial, is correct. If, under the pleadings, any possible state of evi- 
dence could arise under which plaintiff would be entitled to have 
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his former good character considered by the jury in determining 
the question whether he set the fire to said building, on the state of 
the record before us, we would presume, in favor of the correctness 
of the ruling below, that such state of evidence did arise upon the 
trial. The general rule in civil actions unquestionably is that the 
general character of the parties is not involved in the issue, and evi- 
dence concerning it is not admissible. There are, however, excep- 
tions to the general rule. It sometimes happens that the character 
of a party is the very matter in issue, and in such cases evidence 
with reference to it is of course admissible. Llustrations of the 
exception are found in actions for damages for criminal conversa- 
tion and seduction. It is held in that class of actions that the gen- 
eral character for chastity of the wife or daughter is involved in the 
issue as affecting the damages, and evidence of bad general charac- 
ter in that respect is admitted. The present case, however, does 
not fall within the principle of this exception. The allegation in 
the answer is that the fire which destroyed the insured property 
was occasioned by the willful act, procurement, or connivance of 
plaintiff. Conceding that by this it was meant to charge him with 
having burned the property, with intent to injure the insurer, 
which, under our statute (Code, § 3,888) is a felony, it still cannot 
be said that his character for honesty was involved ia the issue. 
His right of recovery did not depend on the question whether his 
character was good or bad. If the allegation should be proven, bis 
reputation for honesty doubtless would be injuriously affected. But 
so would that of any other party aguinst whom a charge of gross 
fraud or forgery should be established in the course of a civil litiga- 
tion. Charges of this character are often investigated in the civil 
courts, but it has not generally been supposed that the general 
character of the parties was involved in the issues out of. which the 
charges arose. 

If the plaintiff was being tried on indictment for the offense 
charged in the allegation, he would be entitled to give evidence of 
his former good character, and have it considered by the jury in 
determining the quostion of his guilt; and it has sometimes been 
held in civil actions, where the party was charged with gross fraud 
or depravity upon circumstances merely, that evidence of uniform 
integrity and good character was admissible for the purpose of re- 
butting any unfavorable inference or presumption which might 
arise from the circumstances proven. See Ruan vs. Perry, 3 Caines, 
60. But we think the rule established by the authorities is the 
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other way. See 1 Phil. Ev., 758; Whart. Ev., § 47; Humphrey vs. 
Humphrey, 7 Conn., 116; Pratt vs. Andrews, 4 N. Y., 493; Hough- 
taling vs. Kilonhouse, 1 Iowa, 530; Gough vs. St. John, 16 Wend., 
646; Schmidt vs. Insurance Co., 1 Gray, 529; Greenl. Ev., §§ 54, 55. 
See also, Bays vs. Herring, 51 Iowa, 286. We think, therefore, that 
the district court erred in giving said instructions. 


5. Plaintiff insists, however, that by filing its motion for judgment 
notwithstanding the general verdict, defendant waived the right to 
file a motion for new trial, and hence that the question as to the 
correctness of said instruction cannot now be considered ; Nixon vs. 
Downey, 49 Iowa, 169, is relied on as sustaining this position. In 
that case the appeal was from the order sustaining a motion for 
judgment on the special findings, notwithstanding the general ver- 
dict. A motion for a new trial was also filed at the same time the 
motion for judgment was filed, upon which the district court made 
no order. The order appealed from was reversed, and it was held 
that the two motions were inconsistent, and could not be regarded 
as pending at the same time; and that, by insisting on the one, the 
party should be regarded as having waived the other; and that, as 
the time within which a motion for new trial might be filed had ex- 
pired when the order was reversed, he was not then entitled to have 
the motion for a new trial considered. The present case is very dif- 
ferent in its facts. The motion for a new trial was filed after the 
overruling of the motion for judgment, and was filed within three 
days after the verdict was returned. The right to file it was not 
waived. 


For the error pointed out the judgment will be reversed, and the 
cause remanded for a new trial. 





1886.] Haden vs. Farmers & Mechanis’ Fire Ins. Co. 497 


SUPREME COURT OF APPEALS OF VIRGINIA. 


vs. 
FARMERS & MECHANICS’ FIRE INS. CO.* 


Persons dealing with a corporation are affected with notice of the provisions 
of its charter, constitution, and by-laws. 


R., in an application for fire insurance, represented his interest in the prop- 
erty to be a fee simple and that the property was unincumbered; his inter- 
est was in fact a life estate, and another had a reversionary interest in the 
land, which was insignificant in proportion to its whole value, even exclu- 
sive of the house proposed to beinsured. Held :— 


The misrepresentations were immaterial, and do not vitiate the policy. 


No binding contract of insurance can be made with an agent whose powers, 
by the rules of the company, are limited to receiving applications for insur- 
ance and forwarding them to the company to be acted upon by its direct- 
ors, Who alone are authorized by its constitution and by-laws to make the 
contract. 


Appeal from two decrees of the Circuit Court of Botetourt 
County, in a chancery cause in which R. G. Haden is complainant, 
and the Farmers & Mechanics’ Benevolent Fire Association of Roa- 
noke and Botetourt Counties is defendant. The first decree was 
rendered September 2, 1884, and the other October 25, 1884. 

On the 19th of September, 1883, the appellee, a corporaton created 
under the laws of Virginia, sent its agent, one R. P. Kyle, to the 
house of the appellant, in the county of Botetourt, to solicit an in- 
surance of the said house and of the furniture and household prop- 
erty therein. The said agent examined the house and household 
furniture, and valued the dwelling-house at $1,800 and the furniture 
at $300; and fixed the insurable value of the former at $1,200, and 
of the latter at $200; making the total insurable value $1,400; and 
estimated the amount of premium and charges for such insurance 
to be six dollars, which the appellant then and there paid to the 





* Decision rendered, September 24, 1885.—From Virginia L. J. 
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said agent, who was one of numerous agents of the said association 
in the counties of Roanoke and Botetourt, whose power and duty 
was to solicit applications for membership, by insuring in said asso- 
ciation, by filling up the blanks in a printed form of application, to 
be signed by the applicant, and to be forwarded with the premium 
paid for the proposed risk, to the secretary of the association, upon 
the express condition and understanding that the application had to 
go before the board of directors or executive committee of the said 
association, to be passed upon and approved by them before the 
secretary could issue a policy of insurance and complete the contract 
of insurance. The application, in printed form, was filled up by 
Kyle with the answers of the appellant, and was signed by the latter 
and delivered to Kyle, together with the premium, six dollars, to be 
sent to the secretary of the association. If it should be approved, 
then the secretary would issue a policy of insurance on it; if it 
should be rejected, it was to be returned, together with the pre- 
mium, to the appellant. - Kyle retained application until November 
3, 1883, when he forwarded it to the secretary at his office at Clover- 
dale, in Botetourt County, with information that the dwelling-house 
and furniture had been consumed by fire on the Ist November, 1883. 
The secretary referred the application to the executive committee, 
which did not approve it, the property having been destroyed by 
fire, but referred it to the whole board of directors, who disap- 
proved and rejected it, and returned it, together with the premium, 
to Kyle, who tendered them to appellant, who refused to receive or 
accept either, and made a formal demand upon the appellee for the 
amount of the alleged insurance, which being refused, the appellant 
filed his bill in the Circuit Court of Botetourt County for specific 
performance of the alleged contract of insurance, and for general 
relief. | 

The defendant demurred and answered, averring that Kyle made 
no contract to insure the complainant’s house and furniture; that he 
had no authority, as their agent, to make such contract; and that, if 
he did make such contract, and was authorized so to do, the contract 
was null as to the said house, because the complainant, in his ap- 
plication, had represented his title to be fee simple, whereas it was 
only an estate for his own life. The court overruled the demurrer, 
and adjudged the complainant entitled to recover the value of the 
furniture, but that he was not entitled to recover anything for the 
kouse, because the contract of insurance was null as to the house, 
by reason of complainant’s misrepresentation of his title. In October, 
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1884, the appellant filed his “ petition for review and rehearing” of 
the said decree for alleged errors on its face. To this petition the ap- 
pellee demurred and answered, and the court sustained the demurrer 
and affirmed the said decree. From these two decrees the appeal 
was taken. 


Haven & Haven, for Appellant. 
G. W. Hanssroven, for Appellee. 


Fauntieroy, J., after stating the facts, delivered the opinion of the 
court. 

The error assigned by the appellant is, that the circuit court erred 
in decreeing that the contract of insurance was null and void as to 
the dwelling-house, because the appellant had misrepresented his 
title to said house as fee simple, when it was only a life estate. 
On the other hand, the appellee asks this court to consider the 
whole record under the IXth Rule, and reverse the decree of Sep- 
tember 2, 1884, for error against the appellee, and amends the said 
decree so as to make it as the circuit court should have entered it. 

The appellee is a corporation created by an act of the General 
Assembly of Virginia, passed April 2, 1873, and amended April 7, 
1882, with power to insure its members against loss by fire, and to 
pay the same by assessments upon its members. It is of the plan 
denominated mutual; and, as its name imports, it is a local asso- 
ciation, purely and solely, for benevolent purposes—organized for 
self-protection of its members only. By its charter it is authorized 
to make ordinances, by-laws, and regulations for the government of all 
under its authority, and for the management of its business; and 
it has done so. Its rules as to receiving members and taking risks 
are strict, and its agents are limited to the mere and narrow 
authority of receiving applications and premiums for membership 
and forwarding the printed forms of application filled up by the 
proposals of the applicant and signed by the applicant, together 
with the premium, for the action of the board of directors, who, by 
the sixth section of their constitution, have the sole and exclusive 
power to receive members by approving, in their discretion, applica- 
tions for insurance and to issue policies; which duty the said board 
of directors usually discharge through its executive committee. Its 
officers consist of a president, vice-president, secretary, and treas- 
urer, and so many directors as its by-laws may provide for. It is, 
and has been, the rule and practice of the association that no insur- 
ance shall ever be made except by a policy issued upon an appli- 
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cation duly made, in its printed form, with the blanks filled up with 
the proposals of the applicant, signed by the applicant, and pre- 
sented to the board of directors for their approval, or rejection, 
commonly acting through their executive committee. 

Kyle was, on the 19th day of September, 1883, an agent of the 
association, with power only to take the formal application of the 
appellant, which does not purport to be a contract, but only his 
proposal for a contract of insurance, and to forward it to the board 
of directors, through their secretary, for their approval or rejection; 
he had no power to bind the association. And the appellant, in 
d2aling with the said association, through him, was bound to take 
notice of its charter, constitution and by-laws: Bockover vs. Life 
Association of America, 77 Va. (2 Hansbrough), 91, quoting from 
Rolfe vs. Rundle, 13 Otto, 222. 

This court, in Woody vs. Old Dominion Insurance Co., 31 Gratt., 
871, says: “The courts of Massachusetts give the greatest effect to 
the by-laws of a mutual insurance company in restricting the powers 
of its officers.” 

We think the circuit court erred in holding that the appellant had 
misrepresented his title to the property sought to be insured;— 
either by his answer to the 9th question—* What is your title to, or 
interest in the property to be insured ?” viz: “Fee simple;” or by his 
answer to the 10th question—“Is your property incumbered ?” viz: 
“None.” The appellant undoubtedly acted in the most perfect 
good faith, and his interest in the house to be insured was substan- 
tial and exclusive against any and all others for his life; and his con- 
tingent or reversionary interest might, at any time, have become a 
fee-simple interest; while the only incumbrance was a claim of his 
sister, Mrs. Hood, to a reversionary interest in the land, which was 
insignificant and unimportant in proportion to the value of the whole 
land—exclusive of the house. Such as it was, however, technically 
the record shows that he stated the facts to the agent Kyle, who 
filled up the bianks with his answers “Fee simple” and “ None.” 
The misrepresentation, if any, was simply technical and unintentional; 
and was immaterial, withal. “Any material misrepresentation will 
avoid a policy:” Flanders on Insurance, 361. 

We are of opinion that the circuit court erred in over- 
ruling the demurrer to the bill—the ground of which was 
want of jurisdiction in the court of equity to entertain the 
case set out by the bill. A court of equity has jurisdiction 
to enforce specific performance of a contract of insurance made 


” 
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with the agent of an insurance company, having authority to 
issue policies or to make binding contracts for said company to 
issue a policy, and the premium has been paid; but where before 


the policy has been issued, or the application has been referred 
to, and considered and approved by the only authority in the 
association which, by its charter, constitution and by-laws, can 
make a complete and binding contract of insurance for the company 
or association, the property proposed to be insured is consumed by 
fire, there can be no complete contract which a court of equity can 
enforce: Woody vs. Old Dominion Insurance Co., 31 Gratt., 362; 
Haskins vs. Ag. Fire Insurance Co., 78 Va. (3 Hansbrough), 700. 
But the bill must, cn its face, distinctly state that such contract 
was made, and show when, where, how, and by whom it was made, 
and that the person making it had the authority to bind the com- 
pany. The bill says that on the 19th of September, 1883, at appel- 
lant’s house, R. P. Kyle insured appellant’s house and furniture, 
and received the premium therefor, $6, and that the property was 
destroyed by fire before the policy was issued; and that the appellee 
refused to issue a policy after the house and furniture were burned; 
and also refused to pay the appellant any part of the sums of 
money at which said property was alleged to have been insured by 
its agent, Kyle. But the bill does not state, distinctly or suffi- 
ciently, that the alleged contract was by parol, or in writing; that 
it was by the taking of the application in writing which was signed 
by the applicant, and not by the appellee, or its agent, and the pay- 
ment of the premium $6; or that it was by something outside of said 
application. The bill does show that the appellant was badly treated 
by the negligence of the appellee’s agent in not sending on promptly 
and duly his formal application and proposal for insurance to the 
proper authorities of the association for their approval or rejection; 
but the negligence or tortious conduct of the defendant, or its 
agent, is not ground for jurisdicticn in such a case as this in equity; 
the contract must be distinctly stated in the bill to protect it from 
a demurrer; and the contract must be proved as stated in the bill: 
and, as stated and proved, it must be certain, fair and just, in all 
its parts, in order to support and maintain the bill and to entitle 
the complainant to relief in equity: Haskins vs. Fire Insurance 
Co., supra. Nor does the bill charge that Kyle, the agent, had the 
authority to bind the appellee by his contract so averred to have 
been made to insure said house and furniture; and the very idea 
and fact of a written application taken by an agent from an appli- 
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cant desiring to have his property insured by the agent’s prin- 
cipal, to be forwarded to that principal for approval or rejection, 
and making proposals for a contract of insurance by a policy vet to 
be issued or denied by that principal, is repugnant to the idea that 
a contract of insurance had already been made; that the formal 
application and terms proposed and submitted for a policy and 
contract of insurance, was a contract of insurance. The demurrer 
should, therefore, have been sustained; but, upon the evidence in 
the cause, the circuit court erred in decreeing that the appellant 
had established, by proofs, such a contract of insurance with the 
appellee as entitled him to relief, in whole or in part; and that he 
recover of the appellee the value of the furniture alleged to have 
been insured and which was destroyed by fire. 

In the case at bar, Kyle was an agent to solicit and receive appli- 
cations and proposals for insurance and to forward them, with the 
premiums, to his principal for acceptance or rejection. He was 
supplied only with printed forms of application for this end and 
purpose; and this was the extent of his agreement with the appel- 
lee. Negligence cannot make a contract of insurance; delay cannot 
make a contract of insurance: Winnesheik Insurance Co. vs. Holz- 
graff, 53, Ill, 516. 

In Haskins vs. Ag. Fire Insurance Co., 78 Va. (3 Hansbrough), 
700, Judge Lacy says, for this court: “The fact that an application 
has been made for insurance, and a long time has elapsed, and the 
rejection of the risk has not been signified, does not warrunt a 
presumption of its acceptance. In such cases there must be actual 
acceptance or there is no contract.” Without a contract of insur- 
ance, this suit for specific performance cannot be maintained here, 
whatever might be the remedy and a relief in an action at law for 
damages for the negligence of Kyle. Kyle was not authorized to 
make contracts of insurance for the appellee; and the evidence does 
not show that he made one. He explains his declarations to the 
appellant that his property was insured; he says he told him that 
it would be insured if the executive committee approved his appli- 
cation. Doubtless, he thought and said that the executive com- 
mittee would approve it; but such a prediction or declaration, made 
after appellant’s signing the application and paying the premium, 
did not, and could not, constitute a contract of insurance. 

Tae decree complained of is erroneous, and must be reversed, 
and the appellant’s bill be dismissed. Reversed in Part. 

Hinton, J., dissents. 
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SUPREME COURT OF TEXAS. 
Appeal from McLennan County. 


NEW ORLEANS INS. ASS’N 
vs. 


GRIFFIN & SHOOK.* 


Verbal consent by the agent of an insurance company with knowledge that 
it will be acted upon is a waiver of the requiremeut that the consent to ad- 
ditional insurance shall be expressed in writing upon the policy. The ev- 
idence of such consent held insufficient to bind the company. 


Slalemen'. 


This suit was brought by appellees on an insurance policy for 
$1,000, issued by appellant company, November 16, 1881, which con- 
tained provisions as follows : “Or, if the assured shall have or shall 
hereafter make any other insurance on the property hereby insured, 
whether such insurance is valid or invalid, without the consent of 
the association written hereon, * * * this policy shall be void.’ ’ 
“ And it is further expressly covenanted by the parties hereto that 
no officer, agent, or representative of this association shall be held to 
have waived any of the terms and conditions of this policy unless 
such waiver shall be indorsed hereon in writing.” 

It is admitted that proof of loss was properly made and furnished 
the company, and that the amount of the goods destroyed was equal 
to the amount of the insurance, to wit: $4,000; $1,000 being the 
one in suit; $1,000 being in the Fire Association of Philadelphia, 
dated November 4, 1881; $1,000 being in the Crescent Ins. Co., 





* Decision rendered, May 1, 1886.—From Texas Law Review. 
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dated November 14, 1881; $1,000 beiny in the British American As- 
surance Co., dated December 1, 1881. 

The sole question in this case is as to whether there was a waiver 
of the conditions above quoted, which would bind the appellant com- 
pany. The following is the evidence adduced upon that issue :— 

Wallace Rivirie. testified: Was in plaintiff’s store November 13, 
1881. Griffin requested me to procure for them a policy of insur- 
ance for $1,000 in Waco agency. Came to Waco that night. Saw 
J. G. Harrison, the agent of appellant. Told him Griffin & Shook 
wanted $1,000 insurance on their stock. Told him that when they 
were able they would carry more insurance. Harrison replied: “I 
wish you would let me write up the policies for you.” The next 
day he gave Harrison plaintiffs’ policy to copy from. “Question: 
When you told Harrison that when plaintiffs were able they wanted 
to carry more insurance, did you state the exact amount? Ans. I 
think I said $4,000. Ques. Do you not know whether you so stated? 
Ans. I think I said so.” 

Griffin testified: I sent Rivirie the policy in the Fire Association. 
I got it from Lowery & Lowery, of Hillsboro. I sent it that the de- 
scription of my property therein might be copied into the policy he 
was to get me in Waco. I was in Waco a week or ten days after I 
got my policy in the New Orleans company from Harrison, and paid 
Harrison the premium on it. (This was the policy which had been 
obtained by Wallace Rivirie ‘at the instance of appellees, and is the 
policy in controversy.) I then told Harrison that when I was able I 

ntended to carry $4,000 of insurance. He said he would like to 
write it up for me. Sent policy to Harrison before I made applica- 
tion in Crescent. I did not get my policy until some days after No- 
vember 14, 1881. It bore that date. I got the policy in suit first. 
Question : “ You say you know you told Harrison you wanted to 
carry $4,000 insurance when you were able, why can you not an- 
swer with equal certainty as to whether you gave information to 
him at the time about your policy in the Crescent Company?” Ans. 
“Well, sir, I think I told him.” Question : “ Will you not answer 
that. you know that you did or did not tell him?” Ans. “I think 
I told him. I am satisfied I did.” 

J. G. Harrison testified : Griffin came to my office a week or ten 
days after I wrote him the policy in the New Orleans Insurance As- 
sociation. He then paid me the premium on it and said he intended 
to carry $4,000 insurance when he was able. I told him I would 
like to write it up for him. Rivirie did not tell me the amount of 
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insurance appellees wanted. Question: “Did you not tell me 
(counsel for appellees) on yesterday that if Rivirie ever told you 
that Griffin & Shook wanted to carry $4,000 insurance you did not 
remember it?” Ans. “I did, and I say the same thing now. He 
did not tell me the amount of insurance they intended to carry. 
He only said that when they were able they would carry more insur- 
ance. If Griffin had told me about his insurance in the Crescent 
Company I should have remembered it. I should have remembered 
that as well as I do what he did say, that he intended to carry $4,- 
000 insurance when he was able.” 


Jenkins & Jenxins, for Appellant. 
Jennincs & Baker, Herrine & Ketty, for Appellees. 


Rosertson, J. 

A condition in a policy of insurance requiring notice of any other 
insurance afterward taken upon the same property is to enable the 
company to exercise its option to continue or cancel its ccntract. 

Such condition may not be complied with by notice of an inten- 
tion to obtain other insurance, because such notice does not give it 
the opportunity contracted for: Healy vs. Ins. Co., 5 Nev, 268; 
Kimball vs. Ins. Co., 8 Gray, 33. But a condition that other insur- 
ance shall not be obtained without the consent of the company is 
better fulfilled by obtaining the consent before than after the con- 
tract for additional insurance. Such a condition is satisfied by no- 
tice of an intention to take other insurance consented to by the 
agent of the company: Carrugi vs. Ins. Co., 40 Ga., 135. 

Verbil consent by the agent with knowledge that it will be acted 
upon is a waiver of the requirement that the consent shall be ex- 
pressed in writing upon the policy: idem, and Crescent Ins. Co. 
vs. Griffin & Shook, 1 Texas Law Review, 326. 

The condition in the policy in suit is of the character last de- 
scribed. If the plaintiffs gave Harrison notice of their intention to 
obtain other insurance, and he consented with knowiedge or notice 
of their purpose to act upon the verbal consent, the condition relied 
upon by the defendant will not avail it. Whether the policy issued 
by the Crescent was prior or subsequent to the one in suit, or con- 
temporaneous with it, need not be considered : 30 Md., 109. 

The last policy obtained by the plaintiffs, issued by British Am. 
Assurance Co. on December 1, 1881, was other insurance obtained af- 
ter the contract with defendant, which avoided that contract by its 
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terms unless (interpreting the condition) the defendant’s agent con- 
sented to such other insurance and waived the written indorsement. 

Did the agent consent to the contract with the British Company ? 

It was not necessary for him to be advised of the name of the 
company : Benjamin vs. Ins. Co., 17 N. Y., 414. If he assented to 
any insurance to be afterward obtained, the substance of the condi- 
tion is fulfilled. No more insurance in ali was vbtained than the 
sum mentioned in both interviews with Harrison. 

That the property to be insured was that covered by the defend- 
ant’s policy is sufficiently certain. If he consented at all it covered 
the British Company policy. No express consent was given. If 
there was any, it is to be inferred from what was said in two con- 
versations. In both these conversations the plaintiffs stated that 
they intended to take out additional insurance when able. In both 
the agent expressed his desire to write the policies. It is plain that 
if Rivirie and Griffin knew the condition of the policy, each knew 
that he had not received the prescribed consent, and the plaintiffs 
knew that in obtaining additional insurance they were violating the 
contract. To give effect to the contract on this hypothesis would 
annul the condition. 

The requirement of consent to other insurance is not arbitrary, 
but reasonable and proper. Through it the company reserves the 
right to determine how much of the risk shall be carried by the as- 
sured. The public, as well as the assurer, is interested in preventing 
a situation in which a fire would be profitable to the assured : Car- 
penter vs. Ins. Co., 16 Pet., 510. The provision that the consent 
shall be indorsed in writing upon the policy is valid. Unless this is 
waived, the verbal consent is not sufficient. The substance of the 
clause is the consent, the indorsement wili be dispensed with on 
proof of any facts which would make it unfair to the assured for the 
company to claim that the verbal consent was not sufficient. In this 
case, if the plaintiffs understood the condition, there was absolutely 
no proof of any fact justifying them in believing that any part of it 
would not be insisted upon. If the plaintiffs intended that Rivirie 
should obtain the consent for them, the policy informed them a few 
days afterward that he had failed to do so. If Griffin intended in 
his subsequent interview to comply with the condition, if what was 
said was sufficient to justify the belief that the agent consented to 
the additional insurance, there was nothing to persuade him that the 
indorsement was waived. 

The agent did not have the policy,—the plaintiff could not, there- 
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fore, assume a waiver from the failure to make the indorsement. If 
all the parties knew and understood the condition, the plaintiffs 
could not fairly believe that its terms were either complied with or 
waived by what occurred at either of the proved interviews. The 
fact is that the majority of men contracting for insurance know little 
of the contents of the policy, until a clause in fine print is presented 
as a defense in adjusting the loss. The agent, however, is generally 
familiar with all the conditions of the contract. For this reason the 
agent, upon the commonest principles of honesty, encouraged and 
enforced by the courts as universally as practicable, is required to 
do what the policy prescribes shall be done to preserve the contract 
when notified of the facts. It is highly probable from what was 
said by Rivirie and Griffin that neither was acquainted with 
the condition in the policy requiring written consent to other insur- 
ance, and that it was not the purpose of either in what was stated to 
comply with any such condition. Nevertheless, if the agent was ad- 
vised by either of them of the purpose of the plaintiffs to obtain 
other insurance, it was his duty to consent and make the required 
indorsement, or to signify his dissent. This would certainly be the 
ease if he knew, or from what was stated might reasonably have in- 
ferred, that the plaintiffs did not know that their contemplated ac- 
tion would vitiate the policy. 

“Tf the agent be in fact informed, and do in fact consent, and 
the insured, relying on that consent, do, in good faith, pay out his 
money, it does not make the policy void:” Currugi vs. Ins. Co., su- 
pra. * * * “Tt would but be the perpetration of a fraud to per- 
mit the company to take advantage of its own wrong and escape 
liability because its agent has failed to do his duty to the insured :” 
idem. 

What occurs must be sufficient to make it unfair for the company 
to insist upon the defense. It would be unfair if the agent has not 
done his duty. It was the duty of the agent to consent and make 
the indorsement, or to refuse to do so, if he was informed of the 
plaintiff's purposes. 

But, what was said to him cannot be held to have given him the 
information. The purpose as stated, if it could be called a purpose, 
was uncertain in time end conditioned upon a situation which might 
never arise. The utmost that could fairly be derived from the 
agent’s remark was that he was then willing that the additional in- 
surance should be written or that he would, not does, consent when 
and if the given situation comes about. What was said to him im- 
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posed upon him no obligation to consent or refuse, and what he 
said can be construed neither as a consent nor as waiver of any 
condition in the policy. He was not advised, and had no reason to 
believe that what transpired in either interview would be accepted 
or acted upon as a consent: Ins. Co. vs. Hurd, 37 Mich., 11. He 
was never informed of the fact that the additional insurance had 
been obtained, and knew nothing of it until after the fire. He did 
not mislead or impose upon the plaintiffs in any way, and for the 
loss of this much of their supposed indemnity they can find the only 
cause in their own willful or negligent disregard of the terms of 
their contract. 

The facts relied upon to show consent to the additional insurance, 
and a waiver of the indorsement, are proved by the witnesses upon 
both sides without any disagreement between them as to those con- 
sidered in this opinion, and all are considered that are urged in sup- 
port of the judgment of the district court. 

The conclusion of the court below upon these facts cannot be 
sustained, and the judgment must be reversed; and as it is apparent 
that the plaintiffs’ case was fully developed and cannot on another 
trial be improved, it is here adjudged that the pluintiffs take noth- 
ing by their suit, and that appellant go hence without delay and re- 
cover the costs of both courts, 


Reversed and remanded. 





1886. ] Ilamburg-Bremen Fire Ins. Co. vs. Garlington. 


SUPREME COURT OF TEXAS. 


Appeal from Dallas County. 


HAMBURG-BREMEN FIRE INS. CO. 
US. 
M. D. GARLINGTON.* 


Where the thing insured is a two-story, frame “ building,” which is shown to 
mean a house, and which was used as a hotel, and it was so destroyed by 
fire as to cease to be a * building ” within the meaning of the law, the pol- 
icy evidences a liquidated demand against the insurer for the amount of 
the policy. 

It is unimportant that the building may have been injured by a former fire 
while covered by other policies which had been paid. Such injury can 
have no bearing on the question of liability under policies subsequently 
issued. 

Where the building insured was injured to the extent that it could not be 
repaired by reason of a city ordinance preventing buildings injured to a 
certain extent from being repaired, the loss was total within the meaning 
of the policy. 


Tried before Hon. G. N. Atprepes, District Judge. 


Stalement. 


This suit was brought by appellee on a policy of insurance for 
$1,000 on a two-story, frame building occupied as a boarding-house, 
situated on the north side of Main Street, Dallas, Texas, and a re- 
covery had for $923.75. 

The conclusions of fact found by the court are substantially these : 


1. Prior to January 4, 1884, appellee had the building insured 





* Decision rendered, April 20, 1886.—From Tezas Law Review. 
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for $3,500, $1,000 of which was with the appellant company. The 
building was within the fire limits of the city of Dallas. 


2. On said day the building was damaged by fire to the extent of 
$1,500, which was paid, and the policies canceled. On that day the 
building was worth $4,200 to $4,500. 


3. After the fire, and before January 23, appellee had obtained 
permission from the city authorities to repair the building, and had 
material on the ground for that purpose. 


4. On January 23, 1884, appellee insured the building for $3,- 
277.96, one of the policies being the one in suit in this case. 


5. On January 24, 1884, a second fire occurred by which said 
building was damaged. The amount required to put the building— 
after the second fire—in condition it was before the second fire, was 
$561.02. This the companies expressed a willingness to pay, but 
made no formal tender. 


6. After the second fire appellee applied to the city engineer for 
permission to repair the building, which was refused. 


7. Said building was at that time dangerous, and was a nuisance. 
It had lost its specific character as a building, was unfit for use, and 
was a total loss, this total loss being the combined result of the two 
fires. The building in its then condition was worth less than 66% 
per cent of its value before the first fire. 


8, 9, 10. A few days after the second fire the mayor, acting under 
the ordinances of the city, ordered the building torn down as a 
nuisance. 


11. After this order was issued appellee sold the building for $100 
and the purchaser took it away. 


12. The building was valuable only for the unburned material left 
in it, and was worth only $100 by reason of the fact that under the 
laws of the city it could not be repaired. 


13. One of the companies paid $230 in settlement of a policy for 
$277.96. 


14. Proofs of loss were duly furnished. 
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15. That considered with reference to the condition of the building 
at the time the second insurance was effected, the loss in this case 
was not a total one, although the loss occasioned by both fires, and 
under the ordinances of the city preventing repairs to a building 
that had been damaged 33} per cent of its value, it was a total loss. 


The conclusions of law are as follows: “That the contract of in- 
surance of said January 23, must be construed with reference to the 
ordinances of the city, with reference to repairs within the fire lim- 
its in said city; that they entered into and became a part of the con- 
tract of insurance. The actual damage to plaintiff by reason of said 
second fire and by reason of the said ordinances was the amount of 
the judgment in this case multiplied by the figure three, and adding 
the amount received, $230, and deducting the $100 for which the 
building was sold. This loss was the natural and proximate result 
of said second fire, and wus such a result as must have been in con- 
templation of plaintiff and defendant at the time said insurance was 
effected. 


Crawrorp & Crawrorp, for Appellant. 

Leake & Henry, for Appellee. 

Stayton, J. 

The rights of the parties must depend on the character of the loss 
sustained while the policy issued on January 23 was in force. The 
thing insured was a two-story, frame “ building” on Main Street, in 
the city of Dallas. By the term “building,” used in the finding of 
facts, we understand to be meant a “ house,” which it is shown had 
been used as a “ hotel.” It was destroyed by fire, and if the loss 
was total by reason of the fact that the building insured was thus so 
destroyed that it ceased to be within the meaning of the law a 
“building,” then, under the laws of this State, the policy evidences 
a liquidated demand against the appellant for the full sum for which 
the policy was issued: R.S., art. 2,971; Queen Ins. Co. vs. Jeffer- 
son Ice Co., 5 Texas Law Review, 731. 

The court below found that the effect of the fire, which occurred 
the day after the policy was issued, was to reduce the building to a 
condition as follows: “The east wall of it was entirely destroyed; 
the roof was destroyed; almost one-half of the interior of it (extend- 
ing from the foot of the east wall tu the top of the west wall) was 
destroyed; the front of it was partly lying on the street, and partly 
hanging, liable to fall at any time.” Thus it had lost its specific 
character as a building, and was unfit for use as a hotel or for other 
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purpose, and was a total loss; this loss being the combined result of 
the two fires. It is unimportant to what extent the building may 
have been injured by the former fire, which occurred on January 4, 
1884, while the property was covered by other policies, for settle- 
ments had been made in reference thereto and those policies can- 
celed, and such injury can have no bearing on the question of 
liability under policies subsequently issued. 

When the policy sued upon was issued, the property may have 
been seriously injured by the fire which occurred before that time, 
but such was the condition of the property when the policy sued 
upon issued that the appellant insured it as a building, and such, in 
the absence of averment and proof of fraud in procuring the policy, 
it must be held to have been at the time the policy issued. 

The question then is: Did fire so change the character of the 
thing insured, after the policy sued upon was issued, as to work a 
total loss of the building within the meaning of the contract of the 
parties? The court below found that the building was a total loss 
and we are of the opinion that the facts stated in the finding justified 
that conclusion. It was the building that was insured; a specific 
thing, and not merely the material of which it was constructed. 

In the case of Williams vs. Hartford Insurance Co. (54 Cal., 450), 
the following charge was approved: “A total loss does not mean an 
absolute extinction. The question is not whether all the parts and 
materials composing the building are absolutely, or physically de- 
stroyed, but whether, after the fire, the thing insured still exists as a 
building. Although you may find the fact that after the fire a large 
portion of the four walls were left standing, and some of the iron- 
work still attached thereto, still if you find that the fact is that the 
building has lost its identity and specific character as a building, 
you may find that the property was totally destroyed within the 
meaning of the policy.” 

This we understand to be the true rule: Nave vs. Ins. Co., 37 
Mo., 430; Judah vs. Randall, 2 Cain’s Cases, 324; Ruck vs. Ins. Co., 
127 Mass., 309; Ins. Co. vs. Fogarty, 19 Wall., 640; May on Ins., 
421, note a; Grady vs. Ins. Co., 11 Mich., 446. 

The fact that the court found that the total loss resulted from 
both fires cannot affect the liability of the makers of the policy in 
force at the time the total loss occurred. The fire which consum- 
mated the total loss did not occur until after the policy sued upon 
was issued, and the defective condition of the building brought 
ubout and existing through the former fire can no more be taken 
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into the estimate in determining the cause of the total loss than 
could any other character of defect in the building, existing at the 
time the last policy issued, and not of a nature to defeat the policy, 
but calculated from its character to make total loss from fire there- 
after more easily accomplished. 

The maker of the policy cannot call to its aid the injury done by 
the former fire to make a loss subsequently resulting from fire only 
partial, which in fact, through the latter fire only, became total. 
The loss insured against was the loss to the building as it was at the 
time the policy eued upon issued, or as the building might be sub- 
sequently bettered, and its former condition could not be looked to 
for the purpose of determining the character of the loss, and the 
court might well have rested its holding, that the building was a 
total loss from the last fire, upon the specific facts found to be true. 
The court, however, as will be seen from the conclusions of fact and 
law, based the total loss on both fires and the ordinance of the city 
which prohibited the rebuilding or repairing of wooden houses 
within the fire limits which might be damaged to the extent of 
one-third of their value by fire. 

The fifteenth conclusion of fact was: “ That considered with ref- 
erence to condition of the building at the time the second insurance 
was effected, the loss in this case was not a total one, although the 
loss occasioned by both fires, and under the ordinances of the city 
preventing repairs to a building that has been damaged 334 per 
ceut of its value, it was a total loss.” 

Upon this conclusion of fact the court adjudged, in effect, that 
the loss resulting from the second fire, and the operation of the city 
ordinance which forbade the repair or rebuilding of the insured 
building, was a total loss; the natural and proximate result of the 
second fire had in contemplation by the parties at the time insur- 
ance was effected, and on this ground gave judgment as for a total 
loss. If rendering the judgment on the theory of total loss the 
judgment, as it seems, was rendered for a less sum than it should 
have been under the policy, this is a matter of which the appellants 
cannot complain. 

After the second fire application was made to the city authorities 

repair the building, and such permission was refused on account 
of an existing ordinance which forbade the repair or rebuilding of 
any wooden.building within the fire limits destroyed to the extent 
of one-third of its value by fire; no question is made as to the valid- 
ity of such an ordinance. 
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The case of Brady vs. Insurance Co. (11 Mich., 445), in its 
facts was almost identical with this, and in that case it was held 
that the parties having contracted in view ofa city ordinance 
which prohibited the reconstructicn or repair of a wooden build- 
ing situated within the fire limits, unless by leave of the common 
council, which had been refused, the fire must be deemed the prox- 
imate cause of the loss and the loss total. We see no reason to 
doubt the correctness of this conclusion. 

The case of Brown vs. Insurance Co. (1 Ellis & Ellis, 853) is sub- 
stantially to the same effect. 

From these views it is unimportant that the court below based its 
judgment on the ground last stated, and, in effect, held that the loss 
was not total except as considered in reference to the inability to 
repair or rebuild in consequence of the extent of injury done by 
the second fire, which of itself, under the specific facts found to be 
true, we hold caused a total loss without reference to the fact that 
the building under the city ordinance could not be repaired or re- 
constructed. 

In any event the judgment was right and must be affirmed. 


Affirmed. 





1886.] Chesbruugh and Carlton vs. Hume Ins. Co. 


SUPREME COURT OF MICHIGAN. 


ALONZO CHESBROUGH anp JOHN CARLTON 
vs. 


HOME INSURANCE COMPANY.* 


The policy provided that the insured should maintain insurance on the prop- 
erty to the extent of four-fifths of the value, and in case of failure so to do 
‘the assured shall be a co-insurer to the extent of such deficit, and in that 
event shall bear his, her, or their proportion of any loss;” but that in case 
the insurance exceeded such four-fifths, the assured should not recover 
from the company more than its pro-rata of the cash value of the property. 

The insured failed to maintain other insurance to the extent of four-fifths, 
the deficiency being about $10,000. 

Held, That the company was not a co-insurer with the insured of the defi- 
ciency so as to make the company bear $5,000 of the amount, but that 
the insured was an insurer to the extent of the whole $10,000, and must 
contribute to that extent with the company. 


This was an appeal from the Circuit Court of the County of Bay, 
in which the following charge was delivered by the court. 


CHARGE OF THE COURT BELOW. 

Gentlemen of the Jury:— 

The facts in this case have been agreed upon by the counsel, and 
there is no dispute of what they are, and the conclusion which they 
arrive at upon the hypothesis adopted by each respectively, is also 
agreed upon. There is no dispute about what the result would be, 
provided the court shall be of the opinion that the plaintiff or de- 
fendant is right in the construction of this instrument. Courts have 


frequently been required to determine the proper construction of 
* Decision rendered, May 11, 1886. 
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the various clauses in insurance policies. These policies are pre- 
pared by the insurance companies with just such provisions as they 
see fit to incorporate in them. But when they incorporate provis- 
ions for their own benefit and protection in clear and distinct 
language, without ambiguity, capable of only one construction, the 
condition must be lived up to by the assured in order to have the 
benefit of the insurance according to contract. But where lan- 
guage is used which may be construed to mean one thing or an- 
other, or may be used or applied so as to operate for the benefit of 
the insurer or the insured, the rule of construction is that it must 
be taken to operate most strongly against the company which is the 
insurer. Now, in considering this clause of the policy which has 
been read in your hearing in regard to the “co-insurance,” the 
question arises whether the term “co-insurer” there applies to 
insured and insurer, or whether it applies to the assured and other 
companies who may be or become insurers. A co-insurer is a joint 
insurer in the same insurance, and becomes a party to the same 
obligation. 

Men may execute different instruments for the purpose of accom- 
plishing the same purpose of furnishing the same security different 
bonds, one signing one obligation and one another, but that does 
not make them co-obligors ; but if two persons join in a bond, they 
thereby become co-obligors. Now it is not assumed that the 
assured in this case became a joint insurer with either of the other 
companies; but it is assumed that there being other insurance in 
contemplation at the time “co,” as used in this policy, was intended 
to and does mean a joint insurer with all the other insurers of the 
same property asthat insured by this company. That is what is 
claimed. 

It seems to me that the plaintiff cannot be legally regarded as a 
co-insurer with the other parties that insured that same property. 
They could insure upon their own terms, and the obligation of each 
of the companies insuring would be determined according to the 
terms of their respective policies, and if they incorporated such a 
provision in their policies as is incorporated into this, why they 
would be governed by it according to its proper legal construction. 
There is one policy, it is said, wherein no such provision is included. 
The proportion of loss to be paid by that company would be accord- 
ing to the amount insured, in its relation to the other amounts 
insured by the different companies. 

Then the question arises whether the construction which the 
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plaintiff claims here is a reasonable and natural construction. If it 
was intended that these plaintiffs insuring their property subject to 
the terms and conditions of the policy, should be co-insurers with 
the defendant, so as to sustain a part of the loss in a certain con- 
tingency, that would make them strictly co-insurers of this property. 

Then as to the manner of adjusting the liabilities upon this con- 
struction. I think the counsel for the plaintiffs here have pointed 
out the way and the practical result of carrying out this construc- 
tion; and its seems to me that this construction harmonizes more 
clearly with the language than any other construction of this instru- 
ment. But we are to look to the objects and purposes of this in- 
surance and its effect in considering it. It is said on the one hand 
that if this construction prevails then the insurance is extended in a 
certain event, and may embrace more than five thousand dollars of 
insurance. 

The insurance upon the face of it is to the amount of five thou- 
sand dollars, and in no way could be had beyond that amount in 
any event. But if the company are to be considered a co-insurer 
with these plaintiffs, their proportion of the loss would be increased 
in case of small or partial loss. But suppose these plaintiffs failed 
to insure up to four-fifths of the value and four-fifths of the property 
was lost, or it was entirely lost, then in adjusting this loss, this de- 
fendant would upon this construction, demand that one-half of this 
co-insurance, which in this case amounts to ten thousand dollars, 
one-half of it should be born by the plaintiffs, and they concede 
that to be the result. Soif the loss should be large the insurer 
would have the benefit of it; if small, then the insured is to have 
the benefit of it so far as this proportion is concerned.. Now, this 
may not be very unreasonable that the proportion should depend 
upon the amount of the loss. 

Mr. Hanchett. Our argument is that in no event would the de- 
fendant pay above five thousand dollars. 

The Court. I understand that, but in case there should be a loss 
to the amount of four-fifths, then their proportion without any 
reduction would be five thousand dollars. 

Mr. Hanchett. That is if there was a four-fifths insurance. 

The Court. I say then if there was an amount uninsured, part 
of which was the loss of the plaintiff that would be deducted. 

Mr. Hanchett. That is to the extent that the plaintiff would be 
the insurer. 


The Court. Yes, to that extent. So that can be calculated. 
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Now with this explanation, gentlemen, I charge you as requested 
by the plaintiff. Counsel have agreed that upon the assumption 
that this construction is the true one as determined by the court, 
the amount which the defendant if liable for and which the plaintiffs 
have the right to recover is the sum of $1,329.57, and this under the 
ruling of the court, must be your verdict. 

Gentlemen of the jury, you say that the defendant did undertake 
and promise in manner and form as the said plaintiffs have in their 
declaration in this case complained against it, and you assess the 
damages of the plaintiffs on occasion of the premises at the sum of 
$1,329.57. So say you all. 


On the other side the requests are refused. 


CampBELL, C. J. 

In this case the defentant issued a policy to plaintiffs to the 
amount of $5,000 upon their stock of lumber upon their docks at Au 
Sable in Iosco County. On the 16th of May, 1885, there was a loss 
by fire to the amount of $6,328. The total value of the lumber on 
hand was $37,148.23. Other policies were in existence to the 
amount of $14,000, which it is admitted were to be considered in 
dividing up the loss among the insurers. But it was claimed and 
admitted that the pluintiffs themselves were bound to carry a 
further amount of insurance which should also contribute, and the 
only question presented by the record is how much they should 
contribute. It depends upon a written cluuse in defendant's policy, 
which ran as follows:— 

“It is a part of the consideration of this policy, and the basis 
upon which the premium is fixed, that the assured shall maintain 
insurance on the property hereby insured by this policy, to the 
extent of four-fifths of the actual cash value thereof, and that, failing 
so to do, the assured shall be a co-insurer to the extent of such 
deficit, and in that event shall bear his, her, or their proportion of 
of any loss. It is, however, mutually understood and agreed, that 
in case the total insurance shall exceed four-fifths of the actual cash 
value of the property insured by this policy, the assured shall not 
recover from this company more than its pro-rata share of the 
whole actual cash value of such property.” 

In the present case, four-fifths of the value of the lumber was 
$29,718.56. The combined policies, including defendants’, amounted 
to $19,000, leaving a deficit in the sum agreed to be kept insured, 
of $10,718.56. The defendants insist that they are not concerned 
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whether plaintiffs insured fully in other companies, or carrie] th 
insurance themselves. Plaintiffs claim, and the court below held 
that defendant, to the extent of $5,000, was bound to bear half o 
the deficit, so as to be a co-insurer with plaintiffs for half the amoun 
not insured elsewhere. This would, in the present case, put the 
defendant practically on the same footing as if it had insured to the 
amount of $10,359.28 instead of $5,000. 

The only basis for this argument is the use of the word “ co- 
insurers,” which, it is claimed, made defendant and plaintiffs joint 
or equal insurers to the amount of any deficit which plaintiff saw fit 
to leave uninsured. This construction appears to us unnatural and 
unreasonable. It nullifies the whole effect of the plaintiffs agree- 
ment to keep up insurance to the amount of four-fifths, and enables 
him, by violating that agreement, to throw one-half of the burden 
of his default on the defendant, which can have no means of pro- 
tecting itself against plaintiffs’ misconduct. In the present case, if 
plaintiffs had neglected to procure any additional insurance at all, 
defendant, on that theory, would have been compelled to stand 
insurer to the amount of over $17,000, and consequently been bound 
to pay nearly three-fifths of the entire loss. 

It seems to us the meaning of the clause in the policy is very 
clear, and holds plaintiffs bound either to procure from others, or 
to carry themselves insurance to the extent, with defendaut’s policy 
of four-fifths of the value of the insured property. The undertaking 
is positive and unequivocal that they shall keep the property insured 
to that extent, and that they shall themselves be treated as insurers 
for all that others do not insure. The word “co-insurers ’ means 
neither more nor less than fellow insurers, and is used to put plaint- 
iffs on the same footing with other insurers who issue policies and 
contribute ratably in case of loss. It cannot mean that defendants 
are to be made jointly responsible with plaintiffs for any default 
which plaintiffs see fit to make. All persons issuing policies on the 
same property are known as co-insurers, and they are never jointly 
liable, but their proportion of liability depends on the amount which 
each insures. The difference between what was actually insured 
and four-fifths of the value of the property covered, was the amount 
insured by plaintiffs, and for which they became in the langnage 
of the policy, “co-insurers:” Angell on Ins., Sec. 26-88 if that 
word is at all ambiguous, the policy shows plainly what wus in- 
tended. The judgment rendered below was excessive, for the 
eason that it made defendant bear more than its porticn of the 
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loss, The computation acted on below made defendant liable orig- 
inally and without interest for $1,300. The proper sum was $1,- 
064.73, and interest on that to the date of the finding below is 
$24.23, making the proper sum due them $1,088.96. The judgment 
below was excessive to the amount of $240.61. 


The judgment below must be reversed for the excess over $1,088.96 
and affirmed as to the balance. Defendant will recover costs of this 
court, 
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SUPREME COURT OF VERMONT. 


GENERAL TERM, 1885. 


GRANITE STATE MUT. AID ASS’N 
Us. 


PORTER & DUBOIS, Commissioners. 


Under the provisions of Sec. 3,607 R. L., as amended by No. 45 of the acts of 
1884, a mutual or co-operative life insurance association not organized 
under the laws of Vermont, is not entitled to a license to transact business 
unless it has assets amounting to $100,010, and as much more as is neces- 
sary to balance its outstanding liabilities, such liabilities computed and 
such assets invested as provided by said statute. 


Petition for mandamus. 


The petition set forth, in substance, that the petitioner was a cor- 
poration chartered under the laws of the State of New Hampshire; 
that it was organized for the purpose of doing life insurance busi- 
ness on the mutual or co-operative plan; that it had, December, 1884, 
two thousand five hundred and seventy-one contributing members, 
and now has a greater number; that the laws of New Hampshire 
required said corporation to make annual returns, under oath, of 
the business of the association, which requirement it had complied 
with; that it has been and is of sufficient ability to pay, and has 
paid its stated benefits in full; that it had filed with the secretary 
of State of Vermont all the stipulations and papers required by the 
laws of Vermont and had made application to the defendants for a 
license to transact business in this State, and had tendered the 
defendants all the legal fees and charges for the granting of such 
license; that the defendants had refused to issue a license to said 
company and solely upon the ground that under the laws of Ver- 


Opinion filed, May 1, 1886. 
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mont it had not sufficient assets, that is $100,000, and such further 
assets as would balance the outstanding liabilities of said company, 
to entitle it to a license. 

The prayer was that a writ of mandamus issue commanding the 
defendants to issue such license. 

The answer of the defendants admitted all the allegations of the 
petition; and further set forth that in the opinion of the defendants, 
they were not authorized to issue such license. 


C. B. & C. F. Eppy, for petitioner. 


There is no controversy as to matters of fact in this case. 

The answer admits all the material allegations of the petition. 

The only question for this court is as to the interpretation of 
Sec. 3,607 R. L. as amended by No. 45 of the acts of 1884. (Statute 
referred to quoted.) 

This action, befure the amendment, clearly defined the “co- 
operative insurance companies, associations, or societies,” not organ- 
ized under the laws of this State, that were not authorized to 
transact the business of such “ companies, ete.” in this State. 

The enactment was that such a company “shall not transact the 
business of such a company in this State, unless it has assets 
amounting to one hundred thousand dollars, invested, etc.” 

The word “ unless” and the words following it, open the door and 
make it lawful for such company, association, or society, to transact 
their business in this State, if qualified by assets as described. It 
was clearly the legislative intent by the amendment put into this 
section by the act of 1884, to make it lawful for another class of 
companies to transact their business in this State. The language 
used admits of no other construction; it clearly and unmistakably 
defines the other class, and demands certain described qualifications 
—not in addition to the requisites described in the original section,— 
but in lieu thereof. 

The first word of the amendment, “or,” has its significance in 
connection not only with what follows it but with the word “ unless” 
in the originalsection, to which it refers. “Or” isa connective, and it 
and the provisions following it clearly mark an alternative. 

The provisions preceding “ or” in the original section, define one 
class of such “companies, etc.” and the following provisions as 
clearly and unmistakably define another class, that are authorized 
to transact business in this State. 

There is no ambiguity. There is nothing for the court but to 
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declare the plain, unequivocal meaning of the language of the entire 
section: Blair vs. Ellsworth, 55 Vt., 418. 


Pirxin & Huse for the Defendants. 


Royce, C. J. 

The orly question presented in this case is the construction to be 
given to Sec. 3,607 R. L., as amended by No. 45 of the acts of 1884. 
Before amendment, that portion of Sec. 3,607 which is applicable, 
read as follows: “A mutual insurance company or co-operative 
insurance company, association, or society, not organized under the 
laws of this State, shall not transact the business of such company 
in this State unless it has assets amounting to one hundred thcu- 
sand dollars, invested in securities readily convertible into cash, not 
less than one-half of which is invested in cash securities other than 
mortgages of real estate, nor unless it has such assets equal to its out- 
standing liabilities, including re-insurance, to be estimated as in the 
case of joint-stock insurance companies above named, and including 
the amount of guaranty capital as a liability; nor until the laws of 
this State relating to insurance companies of other States have been 
complied with,” ete. The clear import of this language is that in 
order to entitle it to a license to conduct business in this State, as 
provided in Sec. 3,611 R. L., the applicant company must show 
assets to the amount of at least $100,000, and so much more as may 
be necessary to balance its outstanding liabilities, such liabilities to 
be computed, and such assets to be invested, as is provided in the 
section. 

It is well known that in mutual fire insurance companies ordina- 
rily, if not universally, the bulk of assets consists of premium notes, 
and as the amount of these is graded according to the amount of 
insurance in force, this language is obviously adapted to that class 
of companies; and as mutual life companies accumulate assets in 
proportion to the business transacted, 1t is equally applicable to 
them. Its requirement is simply that the company shall be of such 
standing and consequence that it can show at least $100,000 of 
assets, and that the investment of its assets and proportion of re- 
sources and liabilities shall conform to the standard established by 
the law. With co-operative insurance companies the conditions are 
different. Beyond such paid-up capital or reserve fund as they 
may have, if any, the amount of their tangible assets is ordinarily 
inconsiderable if not entirely absent. They are simply based on 
the mutual agreement of the members of the association to respond 
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to assessments for. the payment of losses in such manner as is pro- 
vided by the rules of the company or association, and the failure to 
do this operates to cancel the insurance of the member so failing to 
perform his part of the mutual agreement. In the case of a co- 
operative company, then, supposing it to have a paid-up capital or 
reserve fund of $100,000, whenever its liabilities exceeded that 
amount, upon the basis prescribed by the law, it would ordinarily 
become impossible for it to comply with Sec. 3,607 so as to establish 
its right to 2 license; and the larger its membership and corre- 
spondingly stronger its real condition, the wider the breach, because 
the larger the membership the larger would become its liabilities, 
with no corresponding increase in any kind of assets recognized by 
the law. 

A consideration of this state of affairs strongly suggests that the 
amendment of 1884 was intended to remedy it, by providing for the 
recognition of this intangible class of assets—namely, paying mem- 
bership. But to assume that the legislature intended to dispense 
with all requirement for any other kind of assets, would involve the 
proposition that it intended to permit foreign insurance companies 
to do business in this State under regulations which would subject 
the citizen who might insure in them to the risk of having his claim 
for a loss cut down by whatever amount of deficit there might hap- 
pen to be on account of the failure of members to respond to their 
assessments, without any convenient or certain remedy. Such a 
conclusion would be entirely at variance with the policy of the leg- 
islature as shown by the various successive enactments upon this 
subject, all of which have plainly had in view the more complete 
protection of the rights of citizens insuring in non-resident com- 
panies; and so far from requiring it, the language and grammatical 
construction of the section, as amended, are clearly against it. 

The provisions of the amendment are plainly alternative only with 
the clause immediately preceding, and do not refer back to that 
which requires assets amounting to $100,000. The section as 
amended, permits the granting of a license to a mutual co-opera- 
tive company having assets of at least $100,000, and which shows 
whatever amount in addition thereto may be necessary to balance 
its liabilities as ascertained in the manner prescribed, or a com- 
pliance with the conditions prescribed in the amendment. 


The petition is dismissed without costs. 





Lebanon Mut. Ins. Co. vs. Erb. 


SUPREME COURT OF PENNSYLVANIA. 


Appeal from Decree of Common Pleas of the County of Centre, in 
Equity. 


LEBANON MUTUAL INS. CO. | 


VS. 


ERB.* 


Where a defendant in an execution has had a trial, and has failed to make a 
defense which he might have made under the pleadings in the cause, he 
cannot after judgment duly entered, seek relief by an injunction staying 
the collection thereof, uniess prevented from making the defense on the 
trial by the action of the plaintiff. 


Ignorance of the defendant will afford no relief, if that ignorance resulted 
from neglect in not taking proper steps to obtain information. 


Apam Hoy, for Appellants. 
Hastines & Reever and Joun H. Orvis, for Appellees. 


This is an appeal by the Lebanon Mutual Insurance Company 
from the order and decree of the court of common pleas of Centre 
County, dissolving and setting aside a preliminary injunction. 

In the early part of May, 1882, John Erb applied to an insurance 
firm at Phillipsburg, Pa., for a policy of insurance upon a tannery 
building, engine, boiler, and machinery at Port Matilda. A member 
of this firm visited the property and made a personal examination 
and survey of the same, after which the agent filled out an applica- 
tion for $1,000 insurance, which John Erb signed. In due time 
the policy in question was delivered to John Erb. 


* From Eastern Reporter. 
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On the night of August 10, 1882, the premises insured were to- 
tally destroyed by fire. On August 13, 1882, notice was sent to the 
company of the loss. No answer was returned to this notice until 
the 24th of August, when the company informed Erb that they de- 
nied all liability, for the reason that the company had never received 
the premium. On September 6th, formal proofs of loss were made 
out and sent by mail to the company, which proofs were duly re- 
ceived. To this and subsequent communications the company re- 
turned the same general reply, that they would not recognize the 
claim. 

October 18, 1882, Erb sued the company and recovered a judg- 
ment of $1,090, on February 20, 1884. — 

On March 4, 1884, a writ of error to the supreme court was filed. 
On February 16, 1885, a judgment of non pros. was entered in said 
writ of error, because the recognizance did not contain a condition 
for the return to the court below of the record with the remittitur, as 
provided by the act of Assembly of 8th June, 1881. On 17th Febru- 
ary, 1885, a remittitur, with the record from the supreme court, was 
filed in the court of common pleas of Centre County, and on the 
same day, a writ of testatum fieri facias was issued on said judgment, 
directed to the sheriff of Lebanon County. 

On the 16th April, 1885, a bill in equity was filed in the common 
pleas of Centre County, against John Erb et al., alleging in sub- 
stance, that the defendant John Erb set fire to and burned the in- 
sured property for the purpose of obtaining the insurance, and that 
this alleged fact was not known to the company until more than a 
year after the trial of the cause. An injunction was asked to restrain 
the sheriff from executing the testatum fi. fa., with a prayer to open 
judgment, and grant a new trial and further relief. On the 16th of 
April, 1885, a special injunction was granted. On May 8, 1885, the 
answers of John Erb and Elizabeth J. Erb, denying every material 
allegation of the bill, were filed, and on the same day the motion to 
continue the injunction was argued. On May 11, 1885, the prelim- 
inary injunction was dissolved and set aside, the common pleas de- 
livering the following opinion :— 

“ As appears from the contents of complainant’s bill, John Erb on 
the 18th day of October, 1882, instituted an action of covenant on a 
policy of insurance issued by the complainant in this bill to the said 
John Erb. Due and legal service was made upon the Lebanon Mu- 
tual Insurance Company, and it, by counsel regularly employed for 
that purpose, entered of record an appearance and plea in said suit. 
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The suit thus begun came on for trial on the 7th of February, 1884, 
before Krebs, P. J., of the forty-sixth district, in special court, and 
was tried before a jury, and a verdict rendered in favor of the plaint- 
iff, John Erb, in the sum of $1,090, and subsequently a writ of error 
taken to the supreme court on the 16th of February, 1885, was non 
prossed and the record remitted, and testatum fieri facias issued to 
Lebanon County, Pa., to Frank B. Boeshore, high sheriff, command- 
ing him to execute the same. The grounds of this application for 
an injunction are that the defendant John Erb set fire to and burnt 
the building insured with intent to defraud the insurance company, 
and that at the time of the trial they had no knowledge of this al- 
leged fact; and, secondly, that he testified falsely as to the owner- 
ship of the property insured at the time of the trial, and that by rea- 
son of these two alleged acts on his part he committed a fraud upon 
the complainant, and that it is against conscience to permit the 
plaintiff in that judgment to collect the same, for these reasons. 
There is no hard, unbending rule which limits the equitable power of 
the court to interfere with and stay by injunction the collection of a 
judgment. But whether or not the court shall do so, depends upon 
the clear and undoubted proof of facts, which would render the 
collection of a judgment unconscionable and inequitable, and the 
additional reason that the defendant in the judgment has had no 
opportunity to show the same, or in other words, has not had “a 
day in court.” Where a defendant in an execution has had a trial, 
and has failed to make a defense which he might have made under 
the pleadings in the cause, he cannot after judgment duly entered 
seek relief by an injunction staying the collection thereof, unless it 
clearly appears that he was prevented by the action of the plaintiff in 
the judgment from making the defense, which would have produced 
a different result if it had been made at the trial, or at least ought to 
have produced a different result. The ignorance of the defendant 
will afford no relief, if that ignorance resulted from neglect in not 
taking proper steps to obtain information. The true rule, we be- 
lieve, is that a judgment will not be restrained by injunction, where 
steps have been omitted, which ought to have been taken, or where 
ignorance is mixed up with negligence. In support of this rule we 
refer to Cheney vs. Wright, 7 Phila., 431; Hetzell vs. Bentz, 8 Phila., 
261; Wistar vs. McManes, 54 Penn. St., 318. A judgment will not 
be enjoined, however plainly it may appear that the complainant 
had a good legal defense, which was not presented or considered 
through the oversight of counsel, or the error of the judge, or from 
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failure on part of the defendant to collect the evidence in due season 
and present it in a way to be available: Duckworth vs. Duckworth, 
35 Ala., 70; Becker vs. Elkins, 1 Johns., 466; Marine Ins. Co. vg, 
Hodgson, 7 Cranch, 332; Windwart vs. Allen, 13 Md., 196; Katz vs, 
Moore, id., 566; Hendrickson vs. Hinckley, 17 How., 445. 

Tried by these well-established rules, how does the complainant’s 
application stand? The separate answers filed by the defendants 
flatly contradict all the material averments of the complainant's Dill 
and the evidence by the ex parte affidavits offered in support of the 
complainant’s bill can at most raise a suspicion that the plaintiff in 
the judgment set fire to the building to defraud the complainant 
company. We could not consider the question of the ownership of 
the property, because that was fully tried by and before the jury, 
and it is “res adjudicata,” and if we were to establish a precedent 
by interfering with and enjoining the collection of this judgment 
upon grounds of suspicion only, we would open the very floodgates 
of perjury. 

We are unable to find sufficient evidence in the affidavits sub- 
mitted which would justify us in granting a new trial were there an 
application of that nature upon motion made after verdict and be- 
fore judgment entered, and if we would not be justified in granting 
a new trial we surely are not justified in continuing the preliminary 
injunction. 

Per Curtam: We see nothing in this record to convict the court 
of error in dissolving the preliminary injunction, nor in refusing to 
open the judgment. 


Decree affirmed, and appeal dismissed at the cost of the appellants. 





1886.] Supreme Lodge Knights of Honor vs. Morgan. 


UNITED STATES CIRCUIT COURT 


FOR THE DISTRICT OF KENTUCKY. 


SUPREME LODGE KNIGHTS OF asiee: 


vs. 
REBECCA M. MORGAN.* 


A certificate issued by a beneficial society, payable to the wife of a member 
by name cannot, be willed by him to another woman who might have sup- 
posed herself to be his wife. 


Whether a payment made by officers of a subordinate lodge was a payment 
by such lodge or by the grand lodge in another State, held to be a ques- 
tion of fact to determine trom the evidence as to whether such subordinate 
lodge had thus accepted its charter from the grand lodge. 


The jurisdiction of a United States court must depend upon which body was 
liable and made the payment. 


Joun Mirzurn, for Plainiiff. 
Messrs. Avers & Givens, for Defendant. 


Charge by Barr, J. 

In this case that you have heard the past few days, of the 
Supreme Lodge Knights of Honor against Rebecca M. Morgan, I 
have concluded to ask you to find a general verdict, and also to 
answer certain questions. 

The plaintitf in this case, the Supreme Lodge Knights of Honor, 
acting under and in virtue of an incorporation by the State of Mis- 
souri, sues the defendant to recover $2,000, which they say was 
paid to her on a mistaken idea, upon false representations or untrue 
representations that the defendant was the widow of Mr. Morgan 
and entitled to the benefit, the $2,000 benefit which Louisville 


* Charge delivered, March 20, 1886. 
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Lodge No. 2 of the Knights of Honor of this city were liable for 
to Robert Morgan. 

The question arises first, whether or not the Missouri corpora- 
tion, that is to say, the Supreme Lodge of the Knights of Honor 
organized in Missouri, paid this money or whether it was paid 
under the authority, and by the Knights of Honor acting under 
the charter of the Kentucky corporation. If it was under the 
Kentucky corporation, then this court has no jurisdiction of the 
matter, and the plaintiff in this action cannot recover. The claim 
of the plaintiff is, that they paid the defendant wrongfully without 
her having legal right to $2,000, and they seek to recover it. The 
question of who was liable to Morgan under the certificate, or who 
is now liable, if there be a liability, to Louise J. Morgan, is a ques- 
tion not before you in this case. The question of fact is, whether 
the defendant Rebecca M. Morgan was entitled to receive the 
money from the Missouri corporation. If she was not, then if the 
Missouri corporation paid her, and if it did pay her wrongfully, that 
is to say, without her having a legal right, then the plaintiff is en- 
tled to recover. 

You remember the facts are presented, and there is no conflict of 
evidence as tc the fact that there was in 1881, a benefit certificate 
issued, and that certificate is presented, and it is payable at the 
death of Morgan to Louisa J. Morgan, whose deposition was read 
to you. Now, as a matter of law I instruct you that though the 
defendant may have been married without any fault of hers, with- 
out knowledge that the wife of Morgan was living, and though 
there may have been also a will which has been exhibited to you, 
which is competent evidence in one sense, that is, competent evi- 
dence to show an effort on the part of Morgan to will this certificate 
and this benefit away; still, as a matter of law, he had no right to 
will it away. He may have had some right of indication indeed, of 
changing the direction of the benefit, but there is nothing here to 
show that he exercised that right according to the laws of the order 
or according to law. The certificate itself having been issued to 
Louise J. Morgan, payable to her at the death of Robert Morgan, 
she is entitled to it as the facts stand before you now, and therefore, 
Rebecca M. Morgan the present defendant had no right to receive 
$2,000 in discharge of this benefit. 

Now, the question arises for your consideration, who paid the 
$2,000. There is no contrariety of evidence as to the officers who 
paid it, or the manner of payment. The question arises as to the 
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Supreme Lodge of the Knights of Honor who paid it, whether at 
the time of payment in July, 1885, they acted under the authority 
of the Missouri corporation, or of the Kentucky corporation. If 
they acted under the authority of the Kentucky corporation, why 
then the plaintiff is not entitled to a verdict in this court and in this 
case, because the defendant and the Kentucky corporation are citi- 
zens of the same State, and therefore this court has no jurisdiction. 
The act of incorporation is regular according to the Missouri law 
which was exhibited to you, and the question of fact remains for 
you to ascertain whether or not the Supreme Lodge of the Knights 
of Honor in July, 1885, and in this payment, acted under the Mis- 
souri incorporation or the Kentucky incorporation, and upon that 
question of fact turns your verdict. 

To bring the matter more definitely to your mind, of course if 
you find for the defendant, you will say that we of the jury find for 
the defendant simply. If you find for the plaintiff, you will say that 
we of the jury find for the plaintiff in the sum of $2,000, and you 
may give interest from the time of the filing of this suit if you 
desire, or you may not. That was August 6th; 1885. I ask the 
jury these four questions which will get them to answer so that 
we will know exactly their view of the matter. 


1. What amount of money, if any, was paid the defendant Re- 
becca M. Morgan by the Supreme Lodge Knights of Honor, and 
if paid when was it paid ? 

In regard to that, there is no contrariety of evidence. Perhaps 
counsel might agree upon an answer to that question. I thought it 
was best to ask the jury the amount. 


2. Was or not said defendant Rebecca M. Morgan legally en- 
titled to the money thus paid, by the Supreme Lodge Knights of 
Honor ? 

You have heard what I have said upon that subject. 


3. Had or not the Supreme Lodge Knights of Honor accepted 
the charter granted under the laws of the State of Missouri prior 
to the payment of the money in July, 1885, to the defendant? 

You remember the evidence upon that subject, and there was a 
charter exhibited before you dated in 1884, June, 1884. Now the 
question is, whether the Supreme Lodge Knights of Honor had ac- 
cepted prior to July, 1885 ? 
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4. Were the officers or officer who made the payment to defendant 
Rebecca M. Morgan acting in making said payment under a charter 
of the Supreme Lodge Knights of Honor grante1 by the State of 
Kentucky, or under a charter granted by the State of Kentucky, or 
under a charter granted under the laws of the State of Missouri? 


You heard the evidence in that respect. You have heard the 
statements of the officers who made the payment, how they made 
it and all about it. You have heard the vazious statements, and it 
is for you to say whether in making this payment those officers 
acted under and in virtue of the charter granted by the State of 
Kentucky, or by virtue of the charter granted by the State of Mis- 
souri. You will find a general verdict either for the plaintiff or the 
defendant, and will answer these questions. 

Tne jury rendered a verdict in favor of the plaintiff, and answered 
the special questions in favor of the plaintiff as a Missouri cor- 
poration. 


Nore.—This decision was final, the case not being appealable. 





Davis vs. Iowa State Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Clinton District Court. 


HATTIE A. DAVIS, Appellee, 
vs. 
IOWA STATE INS. CO.* 


By absolute interest in an insurance policy is meant an estate in fee simple, 
not a life estate. 

The property was conveyed to the insured as a life estate, and at her death 
to vest in her children, but in the absence of children was to revert to the 
grantor. 


Held, That the interest of the insured was not absolute, and where the policy 


provided that in such case it should be forfeited, there could be no 
recovery. 


Craic, Cottier & Crate and E. §. Bamy, for Appellant. 
Grorce B. Youna and A. Howat, fur Appellee. 


Beck, C. J. 

1. The policy contained a clause providing that certain conditions 
printed upon the back of it constituted a part thereof. One of these 
conditions is in the following language: “If the interest of the prop- 
erty to be insured be a leasehold interest, or other interest not 
absolute, it must be so stated in the policy, otherwise the same stall 
be void.” The policy also referred to the application of the assured 
as forming a part thereof. In this application she stated that no 
person, other than herself, was interested in the property. 

The plaintiff’s title is based upon a deed of which the following 


* Opiuien filed, December 11, 1835. 
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are the material points: “This deed of bargain and sale, made and 
executed the twenty-first day of November, A. D. 1881, by and 
between Raphael Rinehammer and Julia A. Rinehammer, his wife, 
of the county of Clinton and State of Iowa, parties of the first part, 
and Hattie A. Davis, of the same place, as party of the second part, 
witnesseth, that the said parties of the first part, for and in consid- 
eration of the sum of eight thousand dollars in hand paid by the said 
party of the second part, the receipt whereof is hereby acknowledged, 
have granted and sold, and do by these presents grant, bargain, sell, 
convey, and confirm unto the said party the real estate situated in 
the county of Clinton and State of Iowa, and known and described 
as follows, to-wit [here follows description of property]; the inten- 
tion being to convey to Hattie A. Davis a life estate in said real 
estate, and at her death to then vest the title in her children, that is 
to say, the children of her body,—and if there should none survive 
her, then the said real estate shall revert to the said R. Rinehammer, 
or to whomsoever he may convey, or direct the same to be con- 
veyed, to have and to hold the aforegranted premises, with all the 
appurtenances there belonging unto the said second party. The said 
R. Rinehammer hereby covenanting for himself, his heirs, executors, 
and administrators that the aforegranted premises are free from any 
incumbrance, except a mortgage to the Perpetual Building Asso- 
ciation, of Clinton, Iowa, which said grantee assumes and agrees to 
pay; that he has full right, power, and authority to sell the same, 
and he will warrant and defend the title unto the second party 
against the claim of all persons whomsoever lawfully claiming the 
same; and the said Julia A. Rinehammer hereby releases and relin- 
quishes all her share of, and right of dower in and to, the above- 
granted and described premises.” 


2. It becomes a material question for our determination whether 
pla‘ntiff held an “absolute interest” in the property insured. By 
the term “ absolute interest” we understand a complete and perfect 
interest, not an estate for years or for life,—an estate in fee simple,— 
is meant. Counsel for the respective parties seem to concur in 
this view. 

But plaintiff's counsel insist that the deed to plaintiff does not 
convey such a title; the clause thereof declaring the intention of the 
grantor, being not of the habendum part of the deed, nor of the 
descrip!ion of the estate conveyed. But it is in fact found in what 
is called the “ premises” of the deed, which contains a description 
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of the property conveyed and the estate granted. The clause of the 
deed describing the estate granted in unmistakable language de- 
clares that the intention of the grantor was to convey a life estate. 
That clause is, in fact, a description of the interest granted, and 
limits it to an estate for life. The deed is not a conveyance of an 
estate in fee simple, with a limitation inconsistent with the grant, as 
is the case with the deed in Case vs. Dwire, 60 Iowa, 442; s. ¢. 15 
N. W. Rep., 265. It is a conveyance of a life estate, and nothing 
more. We are unable to see how the description of the interest 
conveyed could be more plainly expressed than is done in this 
deed. We discover nothing in the cases cited by plaintiffs counsel 
in conflict with this conclusion. Green Bay Co. vs. Hewett (55 Wis., 
96; s. c. 12 N. W. Rep., 382) is relied upon by plaintiff's counsel to 
support his conclusions. In that case there was a conflicting de- 
scription of the property conveyed, not of the estate granted. The 
deed, being a quitclaim, purports to convey all the grantor’s interest 
in certain land. Another subsequent clause further declares that 
the interest intended to be conveyed was the same the grantor had 
acquired under a sheriff's deed. He held an undivided half of the 
land under that deed, and the other half from a different source. 
We need not determine whether the decision of the case is in 
accord with principles of the law. It is distinguished from this 
case by its facta. 

3. The plaintiff holding not the absolute interest,—the fee-simple 
title.—but a life estate, the condition of the policy declaring that 
if her interest was not disclosed the policy shall be void is broken, 
and by the terms of the policy no recovery can be had. No 
waiver of this breach is claimed. . 

4. Much is said in argument upon the question whether the 
declaration of plaintiff in her application as to her interest in the 
property operates as a warranty. We need not pursue this subject, 
as we find a breach of an express condition of the policy which 
defeats recovery. In our opinion, the district court erred in hold- 
ing that plaintiff was entitled to recover upon the undisputed facts 
of the case relating to the estate of plaintiff and the condition of the 
policy. Reversed. 





SUPREME COURT OF IOWA. 


C. H. STENNETT, Appellant, 


v8. 


PENNSYLVANIA FIRE INS. CO.* 


The mere fact that a witnessis an agent does not qualify him to testify as an 
expert concerning increase of risk. He must be experienced through his 
duties in passing upon risks. 

Knowledge acquired by the agent concerning the nature of the title, and 
that foreclosure proceedings were pending six months previous, cannot 
be alleged as knowledge of the condition of the ownership when acting as 
agent in issuing the policy. 


R. W. Barcer and Junzin & Deemer, for Appe'lant. 
C. E. Ricuarps and 8S. McPuerson, for Appeilee. 


Avams, C., J. 

1. The property was insured January 8, 1884, as a saloon for the 
sale of wine and beer. After the law took effect prohibiting the 
sale of wine and beer the use of the building as a saloon was discon- 
tinued, but the occupant proceeded to use it as a gambling-house. 
Tke policy provided against any change of use which should in- 
crease tho risk. The defendant averred in its answer the change of 
use as an increase of risk, and offered to show by one Henry, as an 
insurance agent, that, in his opinion, the use in question involved an 
increase of risk. The court, however, excluded the evidence upon 
the ground that the subjecc was not one upon which expert testi- 
mony was admissible. The ruling is assigned as error. 

As to whether expert testimony upon such a subject is admissi- 





* Decision rendered, April 23, 1886. 
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ble there appears to be some conflict in the authorities. In Mitchell 
vs. Home Ins. Co., 32 Iowa, 424, it was held, without any special 
consideration of the authorities, that it was admissible, though the 
exclusion of it under the facts of that case did not amount to reversi- 
ble error. We do not find it necessary to give the question much 
attention, because the ruling can be sustained upon the ground that 
the witness utterly failed to show that he was qualified to testify as 
an expert. It is abundantly evident that a person does not become 
thus qualified by the mere fact that he is an insurance agent. He 
should be one whose duties had been such that he had become 
experienced in passing upon risks, or had acquired special knowl- 
edge upon the subject. A mere soliciting agent, as the witness in 
this case might have been, is not necessarily of that class. In Fland. 
Ins., 523, the author says: “Insurance officers or agents cannot be 
called as experts in matters of this kind unless it appears that, in 
the course of their business, they have acquired special knowledge 
of the subject-matter of the inquiry.” 

2. The policy contained a provision in these words: “If insurance 
is desired on property of any kind in which the interest of the appli- 
cant for insurance does not amount to the entire, sole, and absolute 
ownership, it must, in every such case, be so represented to the com- 
pany, and clearly expressed in the body of the policy; otherwise 
there will be no liability hereunder as to such property or limited 
interest.” The policy also contained a further provision in these 
words: “Agents of this company have no power to bind the com- 
pany in violation of any of the printed terms or conditions of 
_ Insurance as herein expressed, and no printed or written condi- 
| tion or restriction hereof, which by its terms may be the subject 
of waiver, shall be deemed to have been waived except by a distinct, 
specific agreement, clearly expressed in the body of the policy.” 
The plaintiff showed in his petition that his interest in the property 
at the time he applied for and obtained the insurance was merely 
that of the holder of a sheriff's certificate, issued upon a sale made 
upon execution, and the character of his interest was not expressed 
in the body of the policy. The plaintiff, however, to avoid the 
effect of the provision of the policy, pleaded that he did not 
examine the policy when it was delivered to him; that he notified 
the agent of the character of his interest, and supposed that it was 
properly expressed in the body of the policy. On the trial the 
plaintiff, for the purpose of proving that the defendant’s agent had 
notice of the character of the plaintiffs interest in the property, 
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offered to prove that the agent was a notary public; that as such, 
about six months before the issuing of the policy, certain deposi- 
tions were taken before him to be used in the foreclosure action in 
pursuance of which the execution sale was made at which the 
plaintiff purchased. The defendant objected to the evidence, but 
the court admitted it. 

In this we think that the court erred. Whether, under the pro- 
visions of the policy, it was competent to show by parol that the 
real contract between the parties was different from that expressed 
in writing, or that provisions of the within contract were waived 
by a parol understanding at the time it was executed, it is not 
strictly necessary to determine, and we might not be agreed. It 
is sufficient to say that we do not think that the evidence would 
have had any tendency to prove the understanding relied upon. 
The fact that the defendant’s agent acted as a notary public in 
taking depositions in the foreclosure action would have shown, 
perhaps, that he had knowledge at that time of the pendency of 
that action, but it would not have shown that he knew at the time 
the policy was issued that a decree had been rendered, and that 
the plaintiff had purchased the property at execution sale, and 
that it remained subject to redemption. Absolute ownership might 
have accrued to the plaintiff before the issuance of the policy, 
notwithstanding the fact that he was foreclosing a mortgage upon 
the property a few months before. Besides, the knowledge acquired 
by the notary was not acquired by him as agent of the company, 
nor while acting as such, but merely incidentally, while transacting 
other business, and not sufficiently near to the time of the issuance 
of the policy to justify any inference that he had it in mind, and 
acted upon it, in issuing the policy. 


For error in the admission of this evidence, the judgment must be 
reversed. 
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UNITED STATES CIRCUIT COURT OF VERMONT. 


FITTON AND WIFE 


vs. 
PHCENIX ASSURANCE CO. anv oruHens.* 


The agents of the four companies signed an agreement addressed to the in- 
sured as follows: ‘*‘We hereby agree to bind from date twelve thousand 
dollars of insurance on woolen mill, * * inthe North British and Mer- 
cantile, Commercial Union, Guardian, and Phenix of London Insurance 
Companies at 3 per cent.’”? The companies had no business relations with 
each other, nor had the agents authority to act except each for his own 
company. 

Held, That the insured could not also claim a policy which had been pre- 
pared in a fifth company for a portion of the loss by the agents, but had not 
been delivered. 


Held, That the risk was to be equally divided between the companies, and 
each was liable under a separate policy for one-fourth of the amount. 


Held, That the right to receive payment accrued upon the refusal of the com- 
panies to issue policies or accept proofs. 


Martin H. Goppanp, for Plaintiffs. 
W. S. B. Horxins and Martin & Enpy, for Defendants. 


WHEELER, J. 

The issues of fact, which were sent to a jury in this case (23 Fed- 
Rep.) have been tried, and by verdict, found for the plaintiffs. A 
question was raised as to the value of the property destroyed by fire. 
This question was, by agreement, referred to a master, who has re- 
ported the value to have been $14,333. No exceptions have been 
filed to that report. The sum for which insurance was agreed was 
$12,000. Therefore there is no question but that there should be a 


* Decision rendered, Decembor 29, 1885. 
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decree for the full amount agreed for. The only remaining question 
is whether there shall be a decree against all the companies for the 
whole, or against each for its proportion. This question was left 
open when the demurrer of these defendants was overruled: 20 
Fed. Rep., 766. This is not an agreement of insurance as such 
agreements are set forth and expressed in policies of insurance duly 
executed by the insurers, but is an agreement for insurance signed 
by agents of the respective companies, as such agents, to be so set 
forth in a policy or policies to be thereafter executed. One 
ground of the jurisdiction of the court as a court of equity is 
that there might be a decree for specific performance of the agree- 
ment by actual execution and delivery of the policies according to 
the terms of the agreement. Then full relief would be given, as is 
usual in equity cases, by further decree for the payment of the loss 
according to the terms of the policies: Tayloe vs. Merchants’ Ins. 
Co., 9 How., 390; Wood, Ins. 29,32. In form, the decree for the 
execution and delivery of the policies is frequently omitted, and a 
decree for the payment of the loss only is made, where there has 
been a loss; but the grounds for the decree remain the same. So 
the real question here now is as to what policies would be required 
to carry out the agreement made by the agents with the plaintiffs; 
whether there should be one policy for the whole amount, duly exe- 
cuted and delivered by all the companies jointly, or a separate 
policy executed and delivered by each for its share of the risk. The 
terms of the agreement are in the writing, but these terms are to be 
applied, as those of all written agreements are, to the subjects to 
which they relate. The writing is:— 


‘To Mrs. Helen M. Fitton—DEARMapDAM: We hereby agree to bind, from 
date, twelve thousand dollars of insurance on woolen mill and machinery, at 
Cambridgeport, as per survey on file at our office, in the North British & Mer- 
cantile, Commercial Union, Guardian, and Phenix of London Insurance 
Companies, at three per cent.” 


The companies are not shown to have, nor understood to have, 
any business relations with each other further than that each insures 
property against loss by fire. The agents who signed the writing are 
not shown nor understood to be agents of the companies jointly, to 
act for all; but are understood to be the agents of each, to act for it, 
in effecting insurance. Their acts should be construed in acordance 
with their authority. The words “of” and “in” are understood to 
be used as distributives of the $12,000. They agreed to bind that 
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sum, in all, among the companies. Separate policies for one-fifth of 
the risk each, in each of these four and in another company, were 
written by the agents upon the blanks of the respective companies 
furnished to the agents, before the agents knew of the loss. The 
plaintiffs demanded these policies, which were refused. The plaint- 
iffs were not entitled to the policy of the other company, because it 
had never been contracted for. Hence, the demurrer to the plaint- 
iffs’ bill by that company was sustained: 20 Fed. Rep, 766. This 
construction of the written agreement by the parties excludes any 
understanding that there was to be a joint policy for the whoie. 
The whole case goes to show that the understanding was that sep- 
arate policies to the amount of $12,000 in all, in the respective com- 
panies, were to be made out and delivered by the agents. They had 
no blank policies executed by all the companies jointly, and would 
doubtless have been as much surprised if the plaintifis had requested, 
as the companies would if the agents had asked of them, such 
policies. 

The effect of the decision of this question upon the right to appeal 
has been urged, but that has no present bearing. It is the duty of 
this court to make such decree upon the case as made as appears to 
be lawful and just. Whether any appeal lies from such decree, when 
made, is to be determined by the law applicable to that subject. 

The risk was to be divided among the defendant companies. The 
presumption is that it was to be divided equally, as nothing to the 
contrary is shown. The defendants appear to have denied the 
plaintiffs’ rights to policies, and to payment of loss, August 29, 1883, 
and did not permit them to make proof of loss under the policies, if 
such were required. The plaintiffs’ rights appear to have accrued 
upon that refusal, and interest is to be computed from that time. 

Let a decree for the orators be entered for the payment, by 
the defendants each, respectively, to the oratrix of $3,000, wiih in- 
terest, and one-fourth of the costs of suit, within thirty days from 
the entry of the decree. 





Report of Decisions. 


SUPREME COURT OF CALIFORNIA. 


COMMERCIAL ASSURANCE CoO. 
US. 
AMERICAN CENTRAL INS. CO.* 


The plaintiff was an original insurer, and the defendant its reinsurer, against 
a certain risk by fire; upon the destruction of the insured property the two 
companies determined that no liability to pay the loss attached, and agreed 
that the action brought to recover the loss should be defended. For that 
purpose the original insurer was authorized to act as agent of the reinsurer 
in making its defense. J/eld, that in the exercise of its authority it was 
bound to defend the action until the question of liability was determined ; 
and that it could not compromise and settle the claim so as to bind the re- 
insurer, unless the latter had knowledge of the compromise, and consented 
to or approved of it. 

Where one is bound to protect another from liability, he is bound by the re- 
sult of a litigation to which such other was a party ; provided he had notice 
of the litigation, and opportunity to control and manage it, and the same 
was conducted in a reasonable manner, and without fraud or collusion. 


Appeal from a judgment of the superior court of the city and 
county of San Francisco, entered in favor of the defendant, and from 
an order denying the plaintiff a new trial. The opinion states the 
facts. 


Curckertne & Tuomas, and McAuuster & Berar, for the Appellant. 
T. C. Van Ness, for the Respondent. 


McKer, J. 
Appeal from a judgment of nonsuit in an action upon a policy of 
insurance. 
From the record on appeal it appears that the Commercial Assur- 
ance Company issued a policy of fire insurance to W. B. Bartlett for 
the benefit of Alexander Forbes, doing business under the name of 


* Opinion filed, January 28, 1886.—From West Coast Reporter, 
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Forbes & Brothers, upon a building known as the Eureka Odd Fel- 
lows’ Association Building in Eureka, State of Nevada, and after- 
ward, on the same day, insured itself in the American Central Insur- 
ance Company against the risk which it had taken. 

After some months the insured building was destroyed by fire. 
The person entitled to the benefit of the insurance gave notice of the 
loss to his insurer, who notified the reinsurer, and the two compa- 
nies upon consultation came to the conclusion that the claim present- 
ed for loss was illegal and unjust, and refused to pay. Forbes 
Brothers thereupon brought an action against the original insurer to 
recover the loss, of which the reinsurer was notified; and the two 
companies again agreed that the action should be resisted and con- 
tested, and that the original insurer, as defendant in the action, 
should have the conduct, management, and control of the contest 
for itself and as agent of the reinsuring company. 

Pursuant to that agreement the defendant in the action filed an 
answer, and made some preparations for trial, but never brought 
the case on trial. On the contrary, pending the action, it abandoned 
the defense of it, compromised and settled the claim with the plaint- 
iff, had the action dismissed, and then brought the action in hand 
to recover from the reinsurer its pro-rata proportion of the moneys 
paid and the costs and expenses incurred in the original action. 

The policy of reinsurance was a contract of indemnity to the origi- 
nal insurer against liability for the risk it had taken: Civ. Code, sec. 
2,646; and when the loss occurred by the destruction of the insured 
property, it became a question whether the insurers were liable to 
pay the claim which was presented for the loss. Both the original 
and reinsurer determined that no liability to pay attached; and 
agreed that the action brought to recover the logs should be defend- 
ed. For that purpose the original insurer was authorized to act as 
agent of the reinsurer in making its defense; and it was bound, in 
the exercise of its authority, to defend the action until the question 
of liability was adjudicated: Civ. Code, subd. 4, sec. 2,778. Any 
judgment rendered against it in the action would have conclusively 
established its liability, and also the liability of the reinsurer upon 
its policy, for it is a well-settled rule that, where one is bound to 
protect another from liability, he is bound by the result of a litiga- 
tion to which such other was a party, provided he had notice of the 
litigation and opportunity to control and manage it; the rule being 
subject to the qualification that the litigation must have been carried 
on without fraud or collusion, and conducted in a reasonable man- 
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ner: Le Blanch vs. Wilson, 8 Com. Pl. Rep., 227; Globe Ins. Co. vs. 
Globe Mut. Ins. Co., 35 Pa. St., 479; Robbins vs. City of Chicago, 4 
Wall., 657. 

But the original insurer did not defend the action, and there was 
no adjudication of the question of liability. In its control and 
management of the action it acknowledged its liability by abandon- 
ing all defenses to it, and compromised and settled with the party it 
had insured. This it had aright to do, so far as the question of its 
own liability was ccnzerned; and as there was no privity of contract 
between the original insured and the reinsured, the latter could not 
legally object to or prevent such a compromise: Civ. Code, sec. 2,649. 
But the original insurer had no power, under the authority conferred 
upon it to defend the action for the reinsurer and itself, to com- 
promise and settle the claim so as to bind the reinsurer, unless the 
latter had knowledge of the compromise and consented to it or ap- 
proved of it: Preston vs. Hill, 50 Cal., 43. 

In that particular the plaintiff failed to make out a case. The fact 
is admitted by the pleadings that the compromise, settlement, and 
payment of the original claim were made cn the twelfth of Septem- 
ber, 1881, and the evidence offered by the plaintiff showed that the 
reinsurer had no knowledge of the compromise, settlement, and pay- 
ment until several days after they were made, when it heard of them 
by a verbal notice given to its chief clerk by one of the clerks of the 
plaintiff's; and upon that informal notice it objected and protested 
against the compromise. 

The plaintiff failed to make out a case, and the court properly 
granted a nonsutt. 


Judgment and order affirmed. 


Ross and McKinstry, JJ., concurred. 





May vs. Western Assurance Co. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MINNESOTA. 


vs, 
WESTERN ASSURANCE CO. 


The insured applied to A., an agent who had previously been carrying his 
assurance, forinsurance. A., who knew the condition of the property, being 
unwilling to carry the whole amount, procured a part fromS., the general 
agent of another company, and sent the policy countersigned by S. as 
agent to the insured. The latter had no knowledge of these facts. 


Held, That A. was not the broker or agent of the insured, and his failure to 
notify S. of the condition of the risk was not chargeable to the insured. 


Held, That the indorsement of S. was not sufficient notification to the insured 
that A. was not the agent of the company issuing the policy. 


Witson & Lawrence, for Plaintiff. 
Core & Bramuatt, for Defendant. 


Brewer, J. 

In this case it appears that the plaintiff, Mr. May, went to Judge 
Ames, an insurance agert in Minneapolis, who had been carrying 
his insurance for a series of years, and told him that he wanted 
$20,000 of insurance. Judge Ames knew the condition of the prop- 
erty, and he afterwards handed in to the plaintiff $20,000 of insur- 
ance; but Judge Ames, it seems, was unwilling to carry that amount 
in the company or companies that he represented, and therefore 
went to the agent of the defendant, Mr. Seeley, and offered him 
$2,500 of it, and Mr. Seeley took the insurance, wrote out the policy, 
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and sent it to Judge Ames’ office, and Judge Ames thereupon deliy- 
ered it to the plaintiff. Mr. Seeley, as the agent of the defendant, 
did not know the condition of the risk, and he had no communica- 
tion with the plaintiff. The question was whether Judge Ames was 
the agent of the plaintiff to solicit the insurance, and whether Mr. 
Seeley, as agent of the defendant, should have been informed by 
him of the condition of the risk, or whether the defendant company 
was bound by the knowledge that Judge Ames had,— whether his 
knowledge of the condition of the risk, under the circumstances, 
was the same as the knowledge of the agent, and binding upon the 
company. 

It seems to me, from whichever standpoint you approach this 
case, that it would not be fair to release the defendant company 
from liability. The plaintiff did not go to an insurance broker to 
employ him to solicit insurance. He never thought of employing an 
agent to act for him; but he, as principal, wanting to buy insurance, 
went to a man who was selling insurance, and proposed to buy from 
him $20,000 worth of insurance. Judge Ames proposed to sell it to 
him, and they each stood in the relation of principal in that negotia- 
tion. There is no pretense that when the policies were delivered to 
the plaintiff any actual notice was given him that Mr. Seeley alone 
was the agent of the defendant, and the fact that Seeley’s name was 
written across the back of the policy as agent of the defendant is 
not sufficient to charge the plaintiff with such knowledge. It seems 
to me that something more was necessary in order to change the 
relations the parties expressly assumed towards each other than the 
implication which would arise from the fact that anotker party’s 
name was written on the policy as agent. 

Now, approaching it from the standpoint of the defendant com- 
pany. They put Mr. Seeley there as their general agent. If he 
sends out a man to make an examination of a risk, and accepts 
the representations made to him by such sub-agent, the company is 
bound by it. It is not to be expected that a general agent, located 
in a city like Minneapolis, can personally go and examine all the 
risks offered him. The business must, of necessity, be dcne through 
sub-agents principally; and the testimony is that the custom was for 
agents to go to other agents, and divide insurance with them, when 
they had more offered them than they cared to carry themselves. 
Mr. Seeley testifies that that was his custom. If the agent coming 
to him took part of the risk for their own companies, he relied on 
that and wrote out the policies. It seems to me to be a very natural 
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custom; and if the insurance company is willing to allow its general 
agent, put in charge there, to determine what means of investigation 
he will rely upon, and he relies upon the investigations or statements 
of other agents, the insurance company has no right to complain. 
Whatever Mr. Seeley does within the reasonable scope of the powers 
committed to him is binding upon the company. If, instead of 
making an examination himself, he prefers, or is willing, to take the 
representations of another insurance agent, the company is bound 
by that act. The particular case cited by the appellant from 58 Md., 
does not seem to me, by any means, to touch the points in this eo 


I think the ruling made by my Brother Nelson was right. 


Motion for new trial overruled. 
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SUPREME COURT OF PENNSYLVANIA. 


Evror to the Court of Common Pleas of Delaware Cuun'y. 


UNION INS. CO. 
Us. 


MURPHY.* 


Th» policy required notice from the insured in case of other insurance, but no 
particular form of notice was requ red. The policy was procured by the 
wget of another company who inf. imed the agent of detendaut that he 
aso had a policy in his own company. 

Held, Vist this was sufficient notice of other insurance, the agent acted for 
tne insured in procuring the insurance. 


O B. Dicxrysoy, Esa., for Plaint/ff in Error. 
W. B. Broomatt, Esq., fur Defendant in Error. 
Gorpon, J. 

It is wholly unnecessary for us to dwell at any length on the 
fist assignment, which is designed to convict the court of error in 
all’ wing the case to be tried without a replication to the defend- 
ani’s so-called special plea. An cbjection of this kind must be 
mae before verdict, and even then, there is under our acts of 
Ass-mbly no fault in pleading that may not be cured by amend- 
nen. But the special plea in this case is quite informal, and con- 
tai is nothing that could not have been introduced under the general 
is ue. This heing so there was no replication necessary, or if any, 
ouly the general one, which is of a character so purely technical, 
and so much a matter of course, that it may be supplied by the 


* Deci-ion rendered, March 1, 188u. 
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prothonotary, and at any time, whether before or after verdict. 
The important question of this case, and the one running through 
all the subsequent assignments, is whether the evidence was suffi- 
cient to establish the fact that previously to the renewal of the 
policy now in suit the defendant had sufficient notice of the insur- 
ance of the plaintiffs property in the Providence Washington 
Company. The policy in suit contains a covenant by which the 
plaintiff bound himself to notify the defendant of any other insur- 
ance which had been, or might be, taken on the premises. But 
as there is no form of notice, or manner of service prescribed 
therein, it is, we think, clear, as the court below held, that any 
definite and certain information communicated to the company, 
whether by Murphy, or some one else for him, would be a sufficient 
fulfillment of the covenant. Was there then evidence enough of 
such information or notice to warrant a submission of it to a 
jury? We think there was. Johnson was the defendant’s agent, 
clothed with full powers to act for it; through his agency this 
property had been underwritten, and he also held Murphy’s policy, 
so that if proper notice was conveyed to him it would be binding on 
his principal. 

Beeby acted in the double capacity of agent for the Providence 
Company, and for the plaintiff in procuring the insurance in that 
company. It was when acting in this capacity that he informed 
Johnson of his having put a policy of two thousand dollars on the 
property of Murphy in the company last above mentioned, and we 
cannot see why, if his evidence to that effect was believed, a notice 
such as this was not sufficient. There is nothing at all ambiguous 
about Beeby’s testimony: “I asked him,” Johnson, “if he had any 
insurance on the buildings, and he said he had. I told him that 
Talso had a two thousand dollars policy on the buildings in the 
Providence Washington Co.” From this it would seem to follow 
that there was but little for even a jury to pass upon except the 
veracity of the witness. Now we cannot think it a matter of any 
consequence that Beeby did not put his conversation in the form 
of a notice from Murphy, for Johnson thereby acquired all the 
information he could have gained from a formal notice, and he 
could not avoid cognizance of the patent fact that the Providence 
Washington Insurance had been taken by Beeby for Murphy. 

It is true, the charge of the court may, in some particulars, be 
regarded as too broad, for it will not do to say that the defendant 
was obliged to take notice of the previous policy, though its infor- 
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mation had been acquired from a mere volunteer or stranger. 
But as there was no such contest in the case; no pretense that 
notice came through any one but Beeby, the jury could not have 
been misled by the generality of the learned judge’s statements. We 
are also satisfied that the intention of the court, notwithstanding the 
apparent unrestricted character of its declarations, was to limit the 
jury to the notice as expressed in the testimony of the witness last 
mentioned, for, as we have said, there was no evidence of infurma- 
tion otherwise conveyed to the company, and upon this point the 
learned judge charged as follows: “If, I say, you are satisfied that 
the witness, Beeby, stated substantially the truth touching the notice 
received by Mr. Johnson, there is sufficient evidence to warrant you 
in finding that Mr. Johnson had substantial notice.” 

Under an instruction so explicit as this we do not think the jury 
could have been misled into the consideration of something foreign 
to the issue trying. 


The judgment is affirmed. 





McCarthy et al. Appeal. 


SUPREME COURT OF PENNSYLVANIA. 


McCARTHY er au. APPEAL. 


Proceedings were commenced to dissolve a speculative assessment company, 
and a receiver appointed who brought a bill against the officers to recover 
moneys alleged to be fraudulently appropriated. 


Held, That it is no answer to such bill to allege that the company had dis- 
solved and all its obligations had been cauceled by forfeiture of contracts 
before the commencement of proceedings. The officers have no right to 
retain moneys fraudulently appropriated. 


A. H. Ditt and A. W. Porter, for Appellant. 
Cuanrtes Hower and J. C. McAtarney, for Appellee. 


STerRETT, J. 

After commencement of proceedings by the attorney-general to 
dissolve the Mahoney Mutual Assessment Life Association of Selins- 
grove, the appellee, Henry S. Boyer, was appointed receiver by the 
court. In the proper discharge of his duties as such, he filed this 
bill against appellants, officers and directors of the corporation, to 
recover certain moneys belonging to it which he alleged they wrong- 
fully appropriated and distributed among themselves. The bill 
charges inter alia that they received divers large sums of money 
belonging to the association which they fraudulently appropriated 
to themselves; “that during the existence of the association they 
fraudulently divided among themselves, money and property of the 
corporation amounting to $60,000, which should have been applied 
to payment of death losses now due and unpaid,” etc., and prays for 
discovery, account, etc. 

The decree against them is for the payment of $18,853.73 and costs. 
It is scarcely necessary to say that the facts found by the master and 
approved by the court fully warranted the decree against them for 
at least the sum above stated. 


* Decision rendered, June 3, 1885. 
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It is admitted by appellants that the association was one of those 
organizations popularly denominated “ graveyard insurance compa- 
nies, . . . . engaged in the business of issuing wagering poli- 
cies,” etc. It is also stated that “its business flourished while the 
craze lasted, and was destroyed in the general wreck caused by the 
action of the public authorities.” That before the attorney-general 
commenced proceedings against the company, “its business had 
closed, every policy issued by the policy had been forfeited for non- 
payment of dues under the provisions of the charter; every debt of 
the company by reason of obligations arising from the issuing of pol- 
icies, or of any character whatever, had been fully paid, and the 
company to all intents and purposes had dissolved,” and that “ with- 
out necessity, a receiver had been appointed ostensibly to protect 
creditors.” These and other similar allegations of fact are made, as 
alleged in appellant’s argument, “for the purpose of showing the 
exact result which the affirmance of these proceedings will produce. 
It can be no other than this, that a court of equity will collect money 
for distribution among a class of alleged creditors who would not 
be permitted to recover at law.” This is truly a novel argument for 
the officers and directors of a dissolved corporation, who are clearly 
shown to have fraudulently misappropriated and distributed among 
themselves over $18,000 of its funds, to advance, when called on to 
make restitution. It is a sufficient answer to all this to say that they 
have no right to retain the money. When it is collected by the re- 
ceiver, the court, whose officer he is, will supervise the distribution 
thereof, and they will doubtless award it to those who are better 
entitled to receive it than the appellants are to retain it. The 
question of distribution is not now before us, and what has been 
said in relation to those who have participated, or are likely to par- 
ticipate, in the distribution, is entirely foreign to this contention. 

There was no error in making the decree agaizst appellants jointly. 
The evidence shows they acted jointly in the fraudulent misappro- 
priation and distribution of the funds among themselves, and if 
there are any equities, as between themselves, which they are dis- 
posed to recognize, they are the proper parties to adjust them. 

It is unnecessary to discuss the remaining assignments of error. 
We discover no merit in either of them. 


Decree affirmed and appeal dismissed at the costs of appellants. 





Simon vs. Home Ins. Co. 


SUPREME COURT OF MICHIGAN. 


SIMON 
vs. 
HOME INS. CO. or New York.* | 


The policy was issued to L. Simon, and the interest of the insured, who was a 
woman, was referred to throughout as “ his.” 


Held, That where the name of the insured was L. Simon, the error in regard 
to her sex will not defeat recovery if she be shown to be the owner. 


Where the fire was admitted not to be wrongful, the refusal to permit the 
repetition of questions in a slightly different shape which had already been 
answered, and which could only be material on the assumption of a fraudu- 
lent fire, was not error. 


Dickrxson, Tourser & Hosmer, for Plaintiff. 
Biopeert & Parcutn and Cueever & Unverwoop, for Appellant. 


CAMPBELL, J. 

Plaintiff, a married woman, sued for insurance on a stock of goods 
and household articles burned March 26, 1884. The policy was is- 
sued May 28, 1883, for $1,000. It was issued to L. Simon on an 
application signed L. Simon, and in some of its provisions uses the 
word “his” and not the word “her.” The plea was the general is- 
sue, with special notices of defense which were—First, that the pol- 
icy was not made to plaintiff, but to some other L. Simon; second, 
that plaintiff did not own the property; third, that the property was 
not burned, but removed; fourth, that inflammable articles, forbid- 
den by the policy, were kept; and fifth, that the insurance was ob- 
tained not by a woman, but by a man, who claimed to be L. Simon, 
and to own the property. No affidavit was filed with the plea. The 


* Opinion filed, October 28, 1885. 
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declaration, in accordance with the rules, set out in brief form that 
the policy was made and issued to plaintiff as described. This, ac- 
cording to rule 79, was admitted by the failure to deny it under oath. 

We do not very well see how there was any ground for a claim of 
fraud, when the premium was not left on credit, and where what are 
called warranties are practically no more than conditions, and not 
grounds for an action upon them. But if any such possible wrong 
can be imagined to arise out of a mistake of names, it is not open to 
consideration here. 

The question of ownership of property was gone into, and, as all 
the testimony showed plaintiff owned it, there was no room for dis- 
pute about the attaching of the policy to it. The question whether 
the property had been removed was also fairly considered, and the 
jury found that $1,400 worth of goods and furniture were destroyed. 

So much of the exceptions as relate to rulings on the ownership of 
the policy and the manner of its procurement, must be regarded as 
out of the case. ° 

In relating the circumstance of the fire, plaintiff mentioned her 
going with her children to a neighboring hotel, and their condition 
of dress. Objection is made that two questions were shut out on 
cross-examination as immaterial, relating to whether she and her 
children were not fully dressed. It appears, however, that she had 
just before, on cross-examination, answered fully as to the same facts, 
and it was not error to shut out its repetition, merely because in dif- 
ferent words. But it was entirely immaterial on the issues. If there 
had been any plea that the fire was fraudulent and not accidental, the 
details would be very important, and it would be proper to allow a 
very searching examination. But when by the plea the honesty of 
the party is not assailed on that point, and the fire is admitted not 
to have been wrongful, it could make no difference, as to any issue 
in the case, whether they escaped at leisure or in haste. And for 
this reason such answers could uot be attacked by way of impeach- 
ment, and it was not error to so hold. 

The remarks of the judge in his charge appear to have been in- 
tended and proper to prevent the jury from being misled by false 
issues, and, so far as we can perceive, were in no way calculated to 
infringe on their duties. We see nothing to indicate error in the 
conduct of the trial or in the charges and rulings, and the judgment 
must be affirmed. 


Morse, C. J., and Champlin, J., concurred. 





Ganser vs. Firemen’s Fund Ins. Co. 


SUPREME COURT OF MINNESOTA. 


PETER GANSER 
vs. 


FIREMAN’S FUND INS. CO.* 


Compliance with the statutes of Minnesota on the part of the company is not 
essential to the recovery from it ou account of a loss. 


Where the action was upon a parol contract, and the written contract was 
not issued until after the loss, itis not necessary to set forth in the com- 
plaint the terms of the written policy. 


Inthe absence of any agreement requiring demand for payment to be made, 
or time to be allowed, a right of action arises at once upon the occurrence 
of a loss within the contract. 


A. C. Hickman, for Ganser. 
Berry & Morey, for Fireman’s Fund Ins. Co. 


Dickinson, J. 

The points presented by the defendant in support of its demurrer 
to the complaint are—First, that it is not alleged that the defendant, 
a foreign corporation, has complied with the requirements of our 
statute so that it is authorized to do business in this State; second, 
that neither the terms nor the substance of the policy of insurance 
are stated in the complaint; and third, that it does not appear that 
the money sought to be recovered is due or has been demanded. 


1. The defendant was not authorized to engage in the business of 
insurance in this State without having first complied with the statu- 
tory requirements; but the right of the plaintiff to recover does not 
depend upon the fact of the defendant having done so, and the com- 


* Opinion filed, December 19, 1885. 





Report of Decisions. (July, 


plaint is not defective because it does not aver the fact. Even if the 
defendant had not thus become authorized to make the contract of 
ivsurance upon which a recovery is sought, it could not set: up its 
own default of duty to defeat an action by one who had innocently 
contracted with it: Swan vs. Watertown I’. Ins. Co., 96 Pa. St., 37; 
Clay F. & M. Ins. Co. vs. Huron Salt, ete., Co., 31 Mich., 346; Ger- 
mania Ins. Co. vs. Curran, 8 Kan., 9, 16. 


2. The complaint sets forth a parol contract of insurance by the 
defendant, upon certain described property of the plaintiff, against 
loss by fire, for the period of one year from the time of making such 
contract, in consideration of $50 promised by plaintiff to be paid on 
demand. It alleges the subsequent executing and delivery of a 
policy of insurance, according to the terms of the prior agreement, 
but that before the policy was delivered to the plaintiff the property 
was destroyed by fire. The action is upon the parol contract. The 
making of such a contract, and the occurrence of the loss insured 
against, are alleged. It was not necessary to set forth the terms of 
the policy, which, since it was not delivered until after the loss had 
occurred, was not the contract of insurance, so far as can be inferred 
from the facts stated, although it might be evidence of the contract: 
Salisbury vs. Hekla Fire Ins. Co., 32 Minn., 458; s. c 21 N. W. 
Rep., 552. 


3. It is averred that the plaintiff gave notice to the defendant of 
the loss, and made proof of the same, as required by the terms of 
the agreement, prior to the seventeenth day of September, 1884. 
This action was not commenced until January following. It does 
not appear, and it is not to be presumed, that the defendant stipu- 
lated for any allowance of time, after the loss should occur, in which 
to make payment; nor that payment should not be required until 
demand should be made. When a contract obligation to pay a 
stated sum of money becomes complete, a right of action to recover 
it arises at once, in the absence of any agreement making a previous 
demand necessary: Leak, Cont., 642; Locklin vs. Moore, 57 N. Y., 
360 ; Watson vs. Walker, 23 N. H., 471. It does not, therefore, 
appear from the complaint that the action was prematurely com- 
menced. The order overruling the demurrer to the complaint is 
affirmed. 





1886.] Ingles e' al. vs. New England Mut. Life Ins. Co. etal. 557 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


FRANCIS H. INGLES er at. 


VS. 


NEW ENGLAND MUT. LIFE. INS. CO. er au.* 


Under the Massachusetts statute in the case of a wife’s policy where it is 
cluimed that the contract was made in furtherance of a conspiracy be- 
tween the husband and wife to cheat the creditors of the former, the most 
that the creditors can recover is an amount equal tov the premiums paid 
with interest, and an injunction will ouly lie to restrain the payment of 
the claim as to such amount. 


Cott, J. 


The plaintiffs in this suit, as creditors of Norman B. Harwood, 
seek to reach and apply the proceeds of a policy of insurance, issued 
by the defendant company in favor of Harwood for the benefit of 
his wife and children, who are also made parties defendant. 

The bill alleges that the contract of insurance was made in fur- 
therance of a conspiracy between Harwood and his wife to defraud 
and cheat the creditors of the former, and that the premiums paid 
upon the policy were paid out of moneys fraudulently obtained from 
his creditors. 

The present motion raises the question whether, under these cir- 
cumstances, the court should continue the injunction restraining the 
insurance company from the payment of the policy to the widow. 


The policy contains a provision that the contract shall be governed 
passes eel aetaisleaasaaaeeaasionaietadialiiess iimmsniabiaias 
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and construed by the laws of Massachusetts. Section 167 of chap- 
ter 119 of the Public Statutes of Massachusetts provides as follows:— 


“A policy of insurance on the life of a person, expressed to be for the ben- 
efit of a married woman * * * whether procured by herself, her husband, or 
any other person * * * shall inure to her separate use and benefit and that 
of her children, independently of her husband or his creditors, or the person 
effecting * * * the same or his creditors.” * * * ‘‘When a policy is effected 
by any person on his own life, or on the life of another, expressed to be for 
the benefit of such other or his representatives, or a third person, the person 
for whose benefit it was made shall be entitled thereto against the creditors 
and the representatives of the person effecting the same. Ifthe premium is 
paid by a person with intent to defraud his creditors, an amount equal to the 
premium so paid, with interest thereon, shall inure to the benefit of his cred- 
itors, subject, however, to the statute of limitations.” 


The statute seems to provide specifically for the case before us. 
Adinitting the allegations of the bill to be true, it appears that, 
upon the policy in suit, the premiums were paid by a person or 
persons with intent to defraud creditors. Under the statute, there- 
fore, it seems clear that the most the creditors can recover is an 
amount equal to the premiums so paid, with interest thereon. The 
injunction may be vacated except as to a sum equal to the amount 
of the premiums paid and interest thereon. 





1886. ] Calvert vs. Ohio Farmers’ Ins. Co. 


LOWER COURT DECISION. 


MORTGAGE OF PART OF INSURED PROPERTY. 


Marion Co. (Ind.) Superior Court.—Appealed from Special Term. 


JOHN H. CALVERT 
v8. 
OHIO FARMERS INS. CO.* 


A policy insuring on certain personal property in a barn, including farming 
implements, wagons, etc., whose provision against alienation or mortgage 
is violated by mortgaging a certain portion of the property, is not thereby 
Vitiated as respects the portion not mortgaged. 


Trial was had in special term, and finding and judgment in favor 
of plaintiff. The defendant appealed to the general term, wherein 
the judgment is affirmed, and the following opinion filed by— 


Hows, J. 

The main question in this case is as to the correctness of the con- 
clusions of law by the special term upon the special finding of facts, 
as appears by such finding. The defendant insured the plaintiff, 
John H. Calvert, against loss by fire upon certain personal property, 
including “ farming implements, wagons, carriages, and harness,” in 
certain barn mentioned. The policy also insured one Amanda Cal- 
vert against loss by fire upon other personal property, including 
hay, grain, fodder, and seed,” in another barn. The policy con- 
tained a general clause making void the policy, “if the property be 
sold or transferred, or incumbered by mortgage or otherwise, with- 
out the written consept.” It contained other provisions, making 
“Opinion Bled, apg, 88S 
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void the policy if the assured should without the consent of the com- 
pany have or make “any other insurance on the property hereby in- 
sured, or any part thereof,” and also “if said property or any part 
thereof should be levied upon, etc.” 

After the issuing of the policy, and without the consent of the de- 
fendant, the plaintiff mortgaged a cultivator and a plough inciuded 
in the property insured, and after that a portion of the property in- 
sured, including the plough but not the cultivator, was destroyed by 
fire. 

The special term allowed the plaintiff for the value of all the 
property destroyed except the plough, which was valued at five dol- 
lars. The defendant company appealed. 

I think that the judgment of the special term was correct. It is 
true, however, there is a very considerable conflict between the au- 
thorities as to the effect of a general prohibition against alienation 
or incumbrance in a fire insurance policy, where only a portion of 
the property insured is subsequently alienated or incumbered. 
But the strong tendency of the recent decisions is so to construe 
the policy, if possible, as that it may be enforced as to the property 
not alienated or incumbered : May on Insurance (2d Ed.), 11, 278; 
Merrill vs. Agricultural Ins. Co., 73 N. Y., 452. 

We should probably so construe the clause against alienation or 
incumbrance in this policy in suit if it stood alone. Now, if we were 
to hold that a mortgage of a part of the property insured vitiated 
the policy as to all the property insured, we should be compelled to 
hold. also that an alienation of a part of it had the same effect and, 
therefore, that Amanda Calvert could not without vitiating the pol- 
icy as to her, sell a bushel of wheat or a peck of clover seed unless 
she first obtained consent of the defendant company. 

That no such construction of the policy was in the minds of the 
parties is clear, however, from the other clauses in it making it void 
in case of the insurance or levy upon the property, or any part 
thereof. If it had been intended that the alienation or incumbrance 
of “any part hereof,” should vitiate the policy, it is fair to presume 
that the intentions would have been so expressed in plain words as 
it was so expressed in regard to levy and other insurance. 


Judgment affirmed. 


Walker, J., concurring. 





